Sa July —Decem! 
Part Uiree ( 
o>) Pages 1407 








AGRICULTURE 
DECISIONS 


Volume 51 


July - December 1992 
Part Three (PACA) 
Pages 1407-1539 


St 
1S THe 


Tw 
oe ae ; 
FOUNGATION oF wanuFAC TURE 


THIS IS A COMPILATION OF DECISIONS ISSUED BY THE 
SECRETARY OF AGRICULTURE AND THE COURTS 
PERTAINING TO STATUTES ADMINISTERED BY THE 
UNITED STATES DEPARTMENT OF AGRICULTURE 





PREFATORY NOTE 


AGRICULTURE DECISIONS is an official publication by the Secretary 
of Agriculture consisting of decisions and orders issued in formal adjudicatory 
administrative proceedings conducted for the Department under various 
statutes and regulations pursuant to the Administrative Procedure Act. 
Selected court decisions concerning the Department’s regulatory programs are 
also included. The Department is required to publish its rules and regulations 
in the Federal Register and, therefore, they are not included in AGRICULTURE 
DECISIONS. 


Consent Decisions entered subsequent to December 31, 1986, are no 
longer published. However, a list of the decisions is included. (53 Fed. Reg. 
6999, March 4, 1988.) The decisions are on file and may be inspected upon 
request made to the Hearing Clerk, Office of Administrative Law Judges. 


Beginning in 1989, AGRICULTURE DECISIONS is comprised of three 
Parts, each of which is published every six months. Part One is organized by 
regulatory agency and statute, and contains all decisions and orders other than 
those pertaining to the Packers and Stockyards Act and the Perishable 
Agricultural Commodities Act, which are contained in Parts Two and Three, 
respectively. 


The published decisions and orders may be cited by giving the volume 
number, page number and year, e.g., 1 Agric. Dec. 472 (1942). It is 
unnecessary to cite a decision’s docket or decision numbers, e.g., D-578; S. 
1150, and the use of such references generally indicates that the decision has 
not been published in AGRICULTURE DECISIONS. 


Direct all inquiries regarding this publication to: Editors, Agriculture 
Decisions, Hearing Clerk Unit, Office of Administrative Law Judges, U.S. 
Department of Agriculture, Room 1081 South Building, Washington, D.C. 
20250-9200, Telephone: (202) 720-4443. 
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DISCIPLINARY DECISIONS 


In re: S.E.L. INTERNATIONAL CORPORATION. 
PACA Docket No. D-91-548. 
Decision and Order filed June 30, 1992. 


Employment bar - Responsibly connected - Statutory construction - Affiliation - Laches. 


Judge Bernstein held that Respondent had "employed," as defined by the PACA, a person who 
had been found to have been responsibly connected to a disciplined licensee. The statutory 
language and judicial interpretation require a broad reading of the phrase "any affiliation." The 
doctrine of laches is generally unavailable against the government where the government acts to 
protect the public interest. Even were the doctrine available, the facts here do not support its 
invocation. The statute does not provide for a collateral attack on the Secretary’s finding that 
a person was responsibly connected to a disciplined licensee. However, the facts in this case are 
sufficient to support a finding of responsible connection. A series of facts which would not, if 
considered separately, constitute employment under the act, may constitute employment when 
viewed as a whole. 


Andrew Y. Stanton, for Complainant. 
Mark C. McClanahan, Portland, OR, for Respondent. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


This is a disciplinary proceeding brought pursuant to the provisions of 
the Perishable Agricultural Commodities Act, 1930, as amended (7 U.S.C. § 
499a et seq., the "PACA,"), the regulations promulgated under the PACA (7 
C.F.R. §§ 46.1-46.47), and the Rules of Practice Governing Formal 
Adjudicatory Administrative Proceedings Instituted by the Secretary (7 C.F.R. 
§§ 1.130-1.151, the "Rules of Practice"). 

The proceeding was instituted by a Complaint filed on June 24, 1991, by 
the Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture ("USDA"). The Complaint alleged 
that Respondent S.E.L. International Corporation ("S.E.L.") violated section 
8(b) of the PACA (7 U.S.C. § 499h(b)) by employing George J. Spada from 
August 3, 1989, until at least January 7, 1991, without posting a surety bond 
meeting the approval of the Secretary of Agriculture. Complainant seeks 
revocation of Respondent’s PACA license. In Respondent’s Amended Answer 
filed on January 31, 1992, it denied violating section 8(b) and asserted 
affirmative defenses. 
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A hearing was held before me on March 18 and 19, 1992, in Portland, 
Oregon. Complainant was represented by Andrew Y. Stanton, Esq., Office 
of the General Counsel, United States Department of Agriculture, 
Washington, D.C. Respondent was represented by Mark C. McClanahan, 
Esq., Portland, Oregon. Both parties called witnesses and submitted 
documentary evidence at the hearing. The parties filed post-hearing briefs, 
proposed findings of fact, and proposed conclusions of law on May 22 and 
May 27, 1992. All proposed findings, proposed conclusions, and arguments 
have been considered. To the extent indicated, they have been adopted. 
Otherwise, they have been rejected as irrelevant or not supported by the 
evidence. 

References to Complainant’s exhibits are designated "CX"; references to 
Respondent’s exhibits are designated "RX"; references to the hearing 
transcript are designated "Tr." 

After considering the evidence and the applicable law, I conclude that 
Respondent violated the PACA by employing George Spada without posting 
a bond approved by the Secretary of Agriculture. 


Findings of Fact 


Complainant has alleged that from August 3, 1989, until at least January 
7, 1991, Respondent employed George Spada without posting an approved 
surety bond. Respondent admitted that no bond was posted. In support of 
its allegations of employment, Complainant emphasizes that George Spada 
and Respondent shared offices, and relies upon three sets of transactions: (1) 
the Skookum/Leimana transactions; (2) the transactions with Japanese 
customers; and (3) an S.E.L. check signed by Mr. Spada. The following 
findings relate to these allegations and other relevant facts. 


I. Corporate Relationships and Enforcement History 


1. Respondent, S.E.L. International Corporation, is a corporation 
whose mailing address is 1137 S.E. Union Avenue, Portland, Oregon 97214. 


2. §.E.L was formerly known as Spada Enterprises, Ltd. ("Spada 
Enterprises") Spada Enterprises was incorporated in 1976 and was owned by 
George Spada and his wife, Marietta Spada. (Tr. 19) The name change from 
Spada Enterprises, Ltd. to S.E.L. International Corporation was made on 
September 21, 1988. (RX 1) S.E.L./Spada Enterprises acquired many of its 
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customers from the now-defunct Spada Distributing Co., Inc., ("Spada 
Distributing"). (Tr. 20) 

3. Pursuant to the licensing provisions of the PACA, license number 
890075 was issued to S.E.L. on October 21, 1988. This license was renewed 
annually and is next subject to renewal on October 21, 1992. Until October 
1991, Marietta L. Spada was president, secretary, director and 100 percent 
shareholder of S.E.L. and Robert A. Morris was S.E.L.’s vice-president. (CX 
2, pp. 1-18) 

4. George Spada was not a director, officer, or shareholder of S.E.L. 
during the period of the alleged violations. 

5. Spada Distributing was incorporated sometime in or before 1962. 
Spada Distributing ceased all operations in the fall of 1987 because of 
financial difficulties. (Tr. 296, 318) 

6. Five unpaid reparation orders were entered against Spada 
Distributing between April 1988 and April 1989. (CX 1) 

7. On September 8, 1989, a Decision and Order was issued by Judge 
Paul Kane finding that Spada Distributing flagrantly and repeatedly violated 
the PACA. The Decision and Order was not appealed. (CX 3, pp. 20-23) 

8. At the time of the transactions leading to the reparation and 
disciplinary actions, George Spada was president, a director, and at least a ten 
percent stockholder of Spada Distributing. (Amended Answer, { 5) 

9. Spada Distributing is now known as Spring Vegetable Company 
("Spring Vegetable"). (RX 10, Tr. 362) Spring Vegetable, of which George 
Spada is president, is not licensed under the PACA and is essentially dormant. 
(CX 3) 

10. By a letter dated June 30, 1989, USDA notified George Spada that 
he had been classified as being responsibly connected with Spada Distributing 
and was thus subject to employment restrictions. (CX 15) The letter further 
stated that if Mr. Spada believed he was not responsibly connected with Spada 
Distributing he should submit to Complainant, within 30 days, a written 
explanation of his position, including evidence. (CX-15) Mr. Spada did not 
respond to this letter. (Tr. 150, 162) 

11. By a letter dated June 26, 1989, USDA notified S.E.L. that 
employment of George Spada after thirty days of receipt of the letter, unless 
a bond approved by the Secretary of Agriculture was posted, could result in 
suspension or revocation of S.E.L.’s license. (CX 3, pp.7-9) 

12. In response to Complainant’s June 26, 1989, letter, S.E.L.’s 
president, Marietta Spada, sent a letter to Complainant dated July 5, 1989, 
which included the following statement: "It is not our intent to hire Mr. 
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Spada until such time as authorization is received from the Department." (CX 
3, p. 12) 

13. Complainant sent another certified letter to S.E.L. dated August 24, 
1989, stating that a $50,000 surety bond would be required in order for S.E.L. 
to employ Mr. Spada. (CX 3, pp. 14-16) Complainant also reminded S.E.L. 
of the pending disciplinary action which, if it resulted in an order finding that 
Spada Distributing violated the PACA, would prohibit Mr. Spada’s 
employment for at least a year, despite the existence of a surety bond. An 
order to this effect was entered on September 8, 1989. (See Finding of Fact 
7) 

14. On October 12, 1989, Complainant sent a certified letter to S.E.L. 
again advising S.E.L. that any employment or affiliation of Mr. Spada by 
S.E.L. before posting an approved surety bond could result in the suspension 
or revocation of S.E.L.’s license. (CX 3, pp. 17-18) 

15. On October 17, 1989, S.E.L.’s attorney sent a letter to Complainant 
in response to Complainant’s October 12, 1989, letter, stating that in view of 
the September 8, 1989, Decision and Order, which resulted in an absolute 
prohibition of Mr. Spada’s employment by Respondent for one year, the issue 
of Respondent’s bond was moot until expiration of the one year 
disqualification period. (CX 3, pp. 24-28) 

16. Respondent never submitted a surety bond to Complainant. (Tr. 
68) 

17. On December 27, 1989, Complainant sent a certified letter to 
Respondent’s attorney stating that “any affiliation of [George] Spada with the 
business operations of any PACA licensee will result in the suspension or 
revocation of that firm’s license." (CX 3, pp. 36-37) 

18. On September 8, 1989, Oregon-Ag Exports, Inc. ("Oregon-Ag") was 
incorporated as a subsidiary of S.E.L. On December 16, 1989, Oregon-Ag 
bought from S.E.L. all of S.E.L.’s non-PACA business and the right to use the 
name "Spada Enterprises, Ltd." 

19. Since December 16, 1989, Oregon-Ag has operated under the 
assumed business name "Spada Enterprises, Ltd.," S.E.L.’s former name. 
George Spada is president of Oregon-Ag Exports, Inc. d/b/a Spada 
Enterprises, Ltd. (RX 2) 

20. On December 13, 1989, Complainant received a letter from S.E.L. 
signed by Bob Morris, Respondent’s vice-president, asserting an informal 
reparation complaint against DeBruyn Produce Co., Ontario, Oregon. (CX 
12, p. 1) Attached to this letter was a copy of a telefax message apparently 
sent to Mr. Spada from DeBruyn Produce Co. (CX 12, p. 4) As a result of 





S.E.L. INTERNATIONAL CORP. 1411 
51 Agric. Dec. 1407 


this complaint, Complainant believed that S.E.L. might be unlawfully 
employing Mr. Spada. Therefore, in July and August 1990, Complainant sent 
Leslie White and Donald Dutton to conduct an investigation of S.E.L. (Tr. 
78) 


II. The Shared Office Facilities and Personnel 


21. During the period of the alleged violations, from August 1989 until 
January 1991, S.E.L. and Spada Enterprises (the assumed business name of 
Oregon-Ag) shared offices at 1137 S.E. Union Avenue, Portland, Oregon. 
Only S.E.L.’s name appeared on the door to the building. (Tr. 368) 

22. During the period of alleged violations, S.E.L. and Spada 
Enterprises shared a single photocopy machine and a single telefax machine 
(Tr. 389), and the printed letterheads of these firms were stored in the same 
cabinet. (Tr. 434) 

23. During the period of the alleged violations, Robert Morris was a 
vice-president of Spada Enterprises and a vice-president of S.E.L. (Tr. 367, 
422) During that time period, Mr. Morris spent approximately eighty-five to 
ninety percent of his time working on the activities of Spada Enterprises, the 
company of which George Spada is president. (Tr. 423) 24. George 
Spada occupied a desk next to Robert Morris’ desk during much of this time. 
In approximately November 1988, Mr. Spada moved from this office to work 
out of his home. However, in approximately June or July 1989, Mr. Spada 
moved back to his office at S.E.L.’s location. (Tr. 364-369) 

25. S.E.L. and George Spada were aware that Complainant did not 
approve of his sharing office space with S.E.L. (Tr. 369) 

26. During the relevant period, S.E.L. and Spada Enterprises shared the 
services of a bookkeeper, Caprice Spada. Caprice Spada is George Spada’s 
daughter. (Tr. 390-91) 


III. The Skookum/Leimana Transactions 


27. Invoice # 40549, dated September 12, 1990, and bearing the heading 
"S.E.L. International Corp.," lists Leimana Trading, Honolulu, Hawaii as the 
customer. George Spada wrote on the invoice the notation, "10/8 PAST 
DUE[,] PLEASE REMIT{,] Tks, George." (CX 9, p. 3) The invoice further 
states, "Please make check to S.E.L. International Corp." 

28. A September 14, 1990, letter, on Spada Enterprises, Ltd. letterhead 
and addressed to Leimana Trading, contains the sentence, "George is very 
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concerned that we follow the procedures previously agreed upon." That letter 
is signed "Bob," and refers to lot number 898, the same lot number described 
in Invoice #40549. (See Finding of Fact 27) “Bob" is Robert Morris. (CX 9, 
p. 4; Tr. 92) George Spada’s testimony also supports the finding that this 
letter referred to the foregoing S.E.L. Invoice #40549. (Tr. 378-381) 

29. A January 7, 1991, letter on Spada Enterprises, Ltd. letterhead, 
addressed to Leimana Trading, refers to "George" and is signed "Bob." The 
letter states, "George asked me to remind you about the $7 thousand plus 
currently owed, and he wants you to pay the balance owed on the old invoices 
and the 50% at the same time .. . .". George Spada identified this as referring 
to a Skookum-Leimana transaction with S.E.L. (Tr. 93, 380; CX 14) 

30. The parties stipulated that in findings 27 through 29 "George" is 
George Spada and "Bob" is Robert Morris. (Tr. 94) 


IV. The Japanese Transactions 


31. On September 3, 1989, George Spada sent a handwritten note to a 
representative of S.E.L.’s Japanese buyer, Taisho Boeki, requesting that it 
open a line of credit to pay S.E.L. for Taisho Boeki’s purchase of onions. 
(CX 4, p. 5; Tr. 82-86) 

32. On September 4, 1989, Taisho Boeki telefaxed a note to "SEL 


INTERNATIONAL CORP., ATTN MR. GEORGE SPADA." (CX 4, p. 6) 

33. Identical telefaxes addressed to "SEL INTERNATIONAL CORP., 
ATTN MR. GEORGE SPADA" were also sent by Taisho Boeki on 
September 7, 1989, and September 27, 1989. (CX 4) 

34. An unsigned telefax message on S.E.L.’s letterhead, dated October 
25, 1989, and addressed to The Daimuru, Inc., a Japanese firm, contains the 
notation "From: Spada." (CX 6, p. 1) 

35. On S.E.L.’s November 2, 1989, bill of lading covering blueberry 
juice concentrate and blueberry essence, Mr. Spada wrote a handwritten note 
directing that the commodities mentioned in the bill of lading be shipped with 
the Niagara grape concentrate, stating "Paul/Steve: This is to go with the 
Niagara when we ship it. Thanks George Spada." (CX 6, p. 2; Tr. 101) 

36. Mr. Spada prepared and signed a handwritten note to The Daimaru, 
Inc., dated November 8, 1990, written on S.E.L.’s letterhead. (CX 10; Tr. 105- 
106) In the note, Mr. Spada discussed an operation whereby a firm called 
Simplot would make available a barge which S.E.L. could use to ship french 
fry potatoes to The Daimaru, Inc. (Tr. 346-347) 

37. In a November 28, 1990, letter to The Daimaru, Inc., written on 
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S.E.L.’s letterhead, Mr. Spada discussed beverage transactions to be conducted 
between The Daimaru, Inc. and S.E.L. Mr. Spada signed the letter under the 
printed designation "S.E.L. International." (CX 11; Tr. 106-107) 

38. In a December 6, 1989, letter to The Daimaru, Inc., written on 
S.E.L.’s letterhead, Mr. Spada requested additional freight payment for wine 
which The Daimaru, Inc., had purchased from S.E.L. (CX 5; Tr. 99-100) 

39. Marietta Spada wrote a handwritten note to The Daimaru, Inc., 
dated December 11, 1990, written on S.E.L.’s letterhead. In her note, 
Marietta Spada advised that Mr. Spada had incurred a head injury and had 
asked her to mention that he would send a telefax message the next day. (CX 
13, p. 1; Tr. 107) A telefax message on S.E.L.’s letterhead, addressed to The 
Carnation Company with a copy to Mr. Nakamoto of The Daimuru, Inc., 
dated December 14, 1990, contains the typed notation "From: George Spada." 
(CX 13, p. 2) 

40. A telefax message on S.E.L.’s letterhead, dated December 21, 1989, 
and addressed to The Daimuru, Inc., is signed "Spada." Respondent stipulated 
that the signature is that of George Spada. (CX 6, p. 4; Tr. 103) 

41. A letter on S.E.L.’s letterhead, addressed to The Daimuru, Inc. and 
dated March 4, 1990, is signed by George Spada. Respondent stipulated that 
George Spada signed the letter. (CX 7, Tr. 105) 


V. The Check to Darrell Stephens 


44. An S.E.L. check, payable to Darrell Stephens and dated June 8, 
1990, was signed by Caprice Spada and George Spada. (CX 8) The check 
cleared S.E.L.’s bank. (CX 8; Tr. 285) 

45. George Spada was not an authorized signatory on the S.E.L. 
account on which that check was drawn. (Tr. 207; RX 5) 


Applicable Statutory Provisions 


Section 8(b) of the PACA (7 U.S.C § 499h(b)) provides: 


(b) Except with the approval of the Secretary, no licensee shall 
employ any person, or any person who is or has been responsibly 
connected with any person-- 


(1) whose license has been revoked or is currently 
suspended by order of the Secretary; 
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(2) who has been found after notice and opportunity for 
hearing to have committed any flagrant or repeated 
violation of section 499b of this title, but this provision 
shall not apply to any case in which the license of the 
person found to have committed such violation was 
suspended and the suspension period has expired or is 
not in effect; or 


(3) against whom there is an unpaid reparation award 
issued within two years, subject to his right of appeal 
under section 499g(c) of this title. 


The Secretary may approve such employment at any time following 
nonpayment of a reparation award, or after one year following the 
revocation or finding of flagrant or repeated violation of section 
499b of this title, if the licensee furnishes and maintains a surety 
bond in form and amount satisfactory to the Secretary as assurance 
that such licensee’s business will be conducted in accordance with 
this chapter and that the licensee will pay all reparation awards, 
subject to its right of appeal under section 499g(c) of this title, 
which may be issued against it in connection with transactions 
occurring within four years following the approval. The Secretary 
may approve employment without a surety bond after the expiration 
of two years from the effective date of the applicable disciplinary 
order. The Secretary, based on changes in the nature and volume 
of business conducted by the licensee, may require an increase or 
authorize a reduction in the amount of the bond. A licensee who 
is notified by the Secretary to provide a bond in an increased 
amount shall do so within a reasonable time to be specified by the 
Secretary, and if the licensee fails to do so the approval of 
employment shall automatically terminate. The Secretary may, 
after thirty days’ notice and an opportunity for hearing, suspend or 
revoke the license of any licensee, who, after the date given in such 
notice, continues to employ any person in violation of this section. 


Section 1(9) of the PACA (7 U.S.C. § 499a(9)) provides: 


The term "responsibly connected" means affiliated or connected 
with a commission merchant, dealer, or broker as (A) partner in a 
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partnership, or (B) officer, director, or holder of more than 10 per 
centum of the outstanding stock of a corporation or association; 


Section 1(10) of the PACA (7 U.S.C. § 499a(10)) provides: 


The terms "employ" and "employment" mean any affiliation of any 
person with the business operations of a licensee, with or without 
compensation, including ownership or self-employment. 


Conclusions of Law 


1. From August 1989 until January 1991, S.E.L. International 
Corporation employed George Spada in violation of section 8(b) of the 
PACA. 

2. The Complaint is not barred by laches. 

3. George Spada was responsibly connected with Spada Distributing 
Company. 

4. Revocation of Respondent’s PACA license is the appropriate 
sanction. 

Discussion 


The gravamen of the complaint is that Respondent S.E.L. employed 
George Spada after Mr. Spada had been found to have been responsibly 
connected with Spada Distributing, a company against which unpaid 
reparation orders and a disciplinary order had been issued. Respondent raises 
three defenses: (1) that George Spada’s involvement with Respondent during 
the relevant period does not amount to "employment" within the meaning of 
the statute; (2) that George Spada was not responsibly connected with Spada 
Distributing and is therefore not properly barred from employment; (3) the 
affirmative defense of laches. The arguments will be addressed in turn. 


I, Whether S.E.L. "Employed" George Spada 


Complainant contends and Respondent denies that George Spada’s 
relationship with Respondent from August of 1989 until January of 1991 
constituted "employment" as defined by the Act. Section 1(10) of the Act 
defines employment as "any affiliation of any person with the business 
operations of a licensee, with or without compensation, including ownership 
or self-employment." 
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Respondent was prohibited from employing George Spada without 
posting a surety bond meeting Complainant’s approval from April 7, 1989, 
until April 7, 1991, pursuant to section 8(b)(3) of the PACA (7 USS.C. § 
499h(b)(3)). Respondent was not permitted to employ Mr. Spada, even with 
a bond, from September 8, 1989, until September 8, 1990, pursuant to section 
8(b) of the PACA. 

Respondent was notified that it would be subject to suspension or 
revocation of its PACA license beginning August 3, 1989, if it employed Mr. 
Spada without filing a bond. Respondent received at least four written notices 
concerning the employment restrictions on Mr. Spada. (Findings of Fact 11, 
13, 14, 17) Respondent, through counsel and its president, Marietta Spada, 
twice acknowledged in writing its understanding of the restrictions which 
applied to George Spada. (Findings of Fact 12, 15) 

There is no material disagreement as to the facts bearing upon the issue 
of possible employment. Both parties acknowledge the transactions and office 
arrangements relied upon by Complainant. The issue is whether George 
Spada’s association with S.E.L. amounted to "any affiliation." 

Respondent argues that the term "affiliation" as used in the statutory 
definition of "employment" should be given a narrow construction and offers 
six reasons: (1) prior judicial interpretations of the term; (2) its use by 
Congress in other legislation; (3) the purposes of the 1962 amendment adding 
section 8(b); (4) the harsh consequences of a violation; (5) the canon of 
construction known as ejusdem generis; and (6) restrictive construction 
suggested by the behavior of PACA officials in other dealings with S.E.L. 

The first two reasons are closely related, because the material which 
Respondent cites in support of them consists of judicial interpretation of 
legislation other than the PACA. Respondent cites two types of cases: (1) 
labor and immigration cases dealing with affiliation with the Communist Party 
and (2) commercial contract and insurance cases. Respondent reasons that 
because Congress used, and the courts interpreted the term affiliation one way 
in a particular statute, then that word must be interpreted in the same way in 
this statute. 

This argument is flawed for several reasons. First, the statutes involved 
in the cases cited by Respondent have nothing whatever to do with the 
regulation of the fresh fruit and vegetable markets. Second, to urge this sort 
of uniformity of meaning across the vast collection of statutes enacted by the 
United States Congress is to ascribe to that body an omniscience that defies 
common sense and long experience. The assumption that the drafters of 
legislation selected words based on the judicial interpretation of those words 
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as they were used in other legislation, some of it enacted before the drafters 
were born, is logically unacceptable. Third, to rely on sources so tenuously 
connected to the statute in question is to ignore the principle of statutory 
construction that one must examine the context of the language in the law to 
be interpreted. 

The cases cited by Respondent in support of a narrow reading of the 
term "affiliation" are indeed far afield. The Communist party cases, such as 
Bridges v. Wixon, 326 U.S. 135 (1945), construe the term "affiliation" narrowly 
in large part because the statutes there involved tread dangerously close to 
violating the first amendment. In the Investment Company Act’ and 
Petroleum Marketing Practices Act’ cases, the statutory definitions speak in 
terms of relationships of "control," thus requiring a more restrictive 
interpretation. The insurance subrogation case, Travelers Indem. Co. v. United 
States, 543 F.2d 71 (9th Cir. 1976), involves contract rather than statutory 
language and was decided according to the equities of the factual situation in 
which it arose. 

Respondent next argues that the purpose of Congress in passing the 
employment restrictions codified at 7 U.S.C. § 499h(b) was "to prohibit 
relationships that are the functional equivalent of the ‘responsibly connected’ 
kind of employment." (Respondent’s brief at 38) Respondent thus attempts 
to equate the standard for determining whether a person is “responsibly 
connected" with a violator with the standard for determining whether a 
debarred person is "employed" by a licensee. Both the statutory language and 
the legislative history indicate that the standards are different, with the 
standard for defining "employment" being the broader of the two. 

"The Act on its face indicates that the statutory term ‘employment’ is to 
be given a broad reading, indeed to include ‘any affiliation.” 7 U.S.C § 
499(a)(10); Tri-County Wholesale Produce v. Dept. of Agriculture, 822 F.2d 162, 
165 (D.C. Cir. 1987). The court in Siegel v. Lyng, 851 F.2d 412 (D.C. Cir. 
1988), confirmed that "any affiliation" means what it says: 


Indeed, Congress amended the Act in 1963 precisely to clarify 
this comprehensive bar. Immediately prior to the 1962 
amendments, the Secretary was authorized to sanction licensees 


‘Respondent cites Acampora v. Birkland, 220 F. Supp. 527 (D. Colo. 1963). 


*Respondent cites Checkrite Petroleum, Inc. v. Amoco Oil Co., 678 F.2d 5 (2nd Cir. 1982). 
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only when those employers hired a violator (or responsibly 
connected person) for a “responsible position.". Because this 
determination proved difficult to administer, the qualification was 
deleted altogether in 1962. Congress explained the deletion with 
statements that prove an intent to incorporate an expansive 
employment bar. The House Committee on Agriculture, for 
example, stated: 


At present the act applies only to the employment of a 
person in a responsible position. This has caused serious 
difficulties due to the problem of delineating what 
constitutes a responsible position under all circumstances 
and the difficulty of ascertaining the true nature of the 
employee’s relationship with the licensee. 


H.R. Rep. No. 1546, 87th Cong., 2d Sess. 8 (1962). 


Id. at 416. In light of this legislative history and judicial interpretation, 
Respondent’s contention that Congress only wished to prohibit the 
employment of debarred individuals in “responsible positions" must fail. 
Respondent urges as a separate reason for a narrow construction of 
“affiliation” the undeniable fact that the Act authorizes harsh penalties for 
those who violate its provisions. This argument implicitly relies on the so- 
called “rule of lenity," the canon of construction which states that penal 
statutes should be narrowly construed. However, Respondent cites no cases 
in which this canon has been applied to a statute which contains no criminal 
liability provisions. A more appropriate canon of construction here is the one 
which states that remedial statutes are to be liberally construed to effectuate 
their purposes. United States v. Bacto-Unidisk, 394 U.S. 784, 798 (1969). 
Respondent also relies on the canon of construction known as ejusdem 
generis in support of its reading of the Act. Respondent urges that this canon 
be invoked to restrict the meaning of "any affiliation" to those relationships 
that are similar to “ownership or self-employment." This argument is also 
unpersuasive. The plain language of the Act requires that the modifier "any" 
be read to ascribe a broad sweep to the term "affiliation." In addition, the 
legislative history indicates that the "ownership or self-employment" language 
was used for a more specific purpose than the modification of “any affiliation": 


The defining of "employ" and "employment" to include ownership or 
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self-employment makes it clear that the provisions of section 8(b), 
as amended, apply to owners, as well as others employed in the 
business. To fail to include owners would defeat the whole purpose 
of this provision of the act. Heretofore the phrase used in 
connection with section 8(b) was "employ in a responsible position" 
and considerable difficulty has been encountered in delineating what 
constituted a responsible position. 


H.R. Rep. No. 1546 87th Cong., 2d Sess. 4; 1962 U.S. Code Cong. & Admin. 
News 2751. Moreover, the canon is usually invoked when general words 
follow the enumeration of persons or things of a specific type. In this case the 
general words precede the specific, and the structure of the sentence 
("including ownership or self-employment") indicates that those specific forms 
of employment are merely a subset of a larger range of activities. 

Finally, Respondent argues that the behavior of PACA officials 
amounted to a practical interpretation of the legal meaning of "affiliation" that 
was less comprehensive than that now presented by Complainant. S.E.L. 
urges that this interpretation created by official behavior should serve as the 
controlling standard in this case. Respondent uses the word "estoppel" 
frequently in making its laches argument, which is discussed separately later 
in this Decision. The word is probably more appropriately used in this 
statutory construction argument, because what Respondent is really arguing 
here is that it was led to believe by official action that it was not breaking the 
law. 

In support of this argument, Respondent emphasizes that the PACA 
Branch did not object to the corporate structure of Respondent and Oregon- 
Ag Exports d/b/a/ Spada Enterprises, even though Spada Enterprises is a 
wholly owned subsidiary of Respondent. In addition, Respondent relies on 
what it represents as the PACA Branch’s approval of the four-way warehouse 
agreement among Spada Distributing (then known as Spring Vegetable, 
George Spada, President), Willamette Pacific Produce, Inc., United States 
National Bank of Oregon, and Respondent. 

This theory, sounding in equitable estoppel, is flawed. The Eleventh 
Circuit has described the requirements for estoppel as follows: 


Estoppel requires the presence of three elements: "(1) words, acts, 
conduct or acquiescence causing another to believe in the existence 
of a certain state of things; (2) willfulness or negligence with regard 
to the acts, conduct or acquiescence; and (3) detrimental reliance 
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by the other party upon the state of things so indicated." 


U.S. For Use of Krupp Steel v. Aetna Ins. Co., 923 F.2d 1521, 1526 (11th Cir. 
1991)(quoting FDIC V.Harrison, 735 F.2d 408 (11th Cir. 1984)). In addition 
to the traditional elements, parties claiming estoppel against the government 
must also make a showing of affirmative misconduct going beyond mere 
negligence. Rider v. U.S. Postal Service, 862 F.2d 239, 240 (9th Cir. 1988). 

None of the circumstances or transactions relied upon by Complainant 
were either implicitly or explicitly approved by the PACA Branch officials. 
Therefore, there were no statements upon which Respondent could have 
relied to its detriment. The corporate structure and warehouse situations 
discussed in Respondent’s brief are not at issue in this case. 

Respondent was repeatedly told that it could not employ George Spada 
without the Secretary’s prior approval. (RX 10, p.2; CX 3, p.p. 7-10, 14-18, 36- 
37). Mr. Spada also admitted that he knew that the PACA Branch did not 
want him to share office space with Respondent, but that he did so anyway. 
(Tr. 369). Thus, any inferences which Respondent may have drawn from the 
behavior of the regulatory officials it drew at its own peril and in full 
knowledge of the possible consequences. 

I, therefore, conclude, as did the D.C. Circuit in Tri-County Produce and 
Siegel, supra, that when Congress said "any affiliation," it meant "any 
affiliation." 

I turn next to the "explanations" offered by Respondent in its attempt to 
make the behavior relied upon by Complainant appear innocent. That 
behavior, as described in the Findings of Fact, is sufficient to make out a 
prima facie case of employment. 

Respondent appears to argue that, because George Spada’s involvement 
in Respondent’s business affairs was confined to commodities not covered by 
the Act, it is therefore innocent. This argument was expressly rejected by the 
D.C. Circuit in Siegel v. Lyng, 851 F.2d 412, 415 (1988): 


Siegel’s statutory challenge to PACA -- his objection to a sanction 
that forbids employment by a licensee even in positions unrelated 
to the PACA regulatory scheme -- must fail as contrary to express 
statutory language. 


In addition to this express judicial rejection of the argument, Respondent’s 
counsel stated at the hearing that Complainant informed S.E.L. that it could 
not employ George Spada even in its non-PACA transactions. Counsel 
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further stated that Respondent acceded to that legal interpretation. (Tr. 21) 
Thus, whether the S.E.L. transactions in which George Spada participated 
involved regulated or unregulated commodities is completely irrelevant. 

Respondent attempts to justify George Spada’s involvement with S.E.L.’s 
efforts to collect payments due from Leimana on the basis of George Spada’s 
alleged personal guarantee that Skookum would be paid any money owed by 
S.E.L. However, Respondent admits that such a guarantee was not 
enforceable. (Respondent’s brief at 39) It even admits that Skookum was 
unaware of the purported guarantee agreement at the time of the transactions 
in question. (Respondent’s brief at 26) Given these admissions, I conclude 
that Mr. Spada’s communications with Leimana Trading, the ultimate 
purchaser of apples bought from Skookum by S.E.L, were instead a direct 
effort by Mr. Spada to further Respondent’s business. Even if Mr. Spada had 
been a potentially liable guarantor, the fact that he approached Leimana 
through S.E.L., rather than directly as a guarantor, supports the conclusion 
that he was acting as an agent of S.E.L. 

With respect to the use of its letterhead and George Spada’s signature 
in communications with The Daimuru, Inc., and Taisho Boeki, Japanese 
corporations, Respondent’s explanation is that Spada Enterprises did not want 
those customers to know that they were no longer dealing with S.E.L. 
Respondent further claims that any wrongdoing that may be represented by 
this deception should be attributed to Spada Enterprises rather than S.E.L. 
To accept this argument would require that I conclude that S.E.L had no 
power to control what happened in its own office and that a PACA licensee 
can allow a debarred individual the run of its business and then assert its 
abdication of responsibility as a defense to an enforcement action. This I can 
not do. 

In addition, this "explanation" is not supported by the facts. George 
Spada admitted under cross-examination that he sent a number of 
communications to The Daimuru, Inc., on Spada Enterprises letterhead. (Tr. 
408) Since the customers therefore obviously had been alerted to the fact that 
they were dealing with the new company, Spada Enterprises, the asserted 
reason for the use of S.E.L. letterhead is not plausible. Furthermore, that 
these customers were contacted in the names of both S.E.L. and Spada 
Enterprises regarding the transactions in question strongly indicates that 
George Spada was working in concert for both Spada Enterprises and S.E.L. 

Respondent has thus failed to offer a believable reason to conclude that 
its relationship with George Spada was other than what it appears to be, one 
of employment as defined by the Act. However, I do not accept 
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Complainant’s argument that each instance of cooperation, standing alone, is 
sufficient to support a conclusion of violation. I base my conclusion that 
George Spada was employed by S.E.L on all of the circumstances involved. 

For example, the mere fact that George Spada shared an office with 
Respondent’s manager, Robert Morris, is not enough by itself to establish 
employment. It is possible that such an arrangement could operate within the 
proscriptions of the PACA if the parties involved scrupulously maintained a 
separation between their business dealings. That was not done here. Instead, 
the evidence indicates that Respondent allowed George Spada to play an 
active role in conducting its affairs. Mr. Spada contacted clients using $.E.L.’s 
official letterhead. He asked S.E.L.’s customer Leimana to make payments 
to S.E.L., and he negotiated on S.E.L.’s behalf to establish international lines 
of credit. Mr. Spada did all of these things while sharing offices not merely 
in the same building, but in the same room as Robert Morris, S.E.L.’s 
manager. 

The court in Siegel v. Lyng, 851 F.2d 412 (D.C. Cir. 1988) adopted the 
legislative and executive policy "that PACA transactions by firms employing 
persons ‘responsibly connected’ to disciplined licensees be conducted with 
easy-to-monitor, scrupulous compliance with the Act." Jd. at 418. 
Respondent’s behavior here, far from being "“easy-to-monitor, scrupulous 
compliance," was more of an attempt to operate on the edge of the law while 
maintaining a plausible explanation for its actions. Respondent wanted it both 
ways. It wished to continue as a licensed PACA dealer while enjoying the 
services of an individual who had been found to be responsibly connected with 
a disciplined licensee. In light of the plain language of the statute, the 
construction of the statutory language by the D.C. Circuit, the numerous 
warnings given to Respondent, and the totality of the facts and circumstances, 
I find that Respondent violated the Act by employing George Spada. 


II. Laches 


Respondent argues that this action is "stale" and barred by laches because 
Complainant knew of possible violations as early as the fall of 1989 but did 
not file a Complaint until June of 1991. This argument is without merit. 

The Supreme Court has acknowledged the general rule that the equitable 
defense of laches is not available against the United States when the 
government acts to protect the public interest. Costello v. United States, 365 
U.S. 265, 281 (1960). However, the Sixth Circuit has ruled that the doctrine 
of laches does apply to the Secretary of Agriculture in PACA disciplinary 
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cases. Melvin Beene Produce v. Agricultural Marketing Service, 728 F.2d 347, 
350 (1984). That ruling is in conflict with the general rule, and since appeal 
of this action lies in either the Ninth Circuit or the District of Columbia 
Circuit, the Beene decision is advisory at best. 

However, even if the doctrine of laches were available against the 
Secretary, Respondent has failed to demonstrate its applicability to this case. 
"Laches requires proof of (1) lack of diligence by the party against whom the 
defense is asserted, and (2) prejudice to the party asserting the defense." 
Costello, 365 U.S. at 282. Since some of the alleged violations upon which 
Complainant here relies occurred approximately six months before the 
Complaint was filed, I find no lack of diligence by Complainant. Furthermore, 
Respondent has failed to show how any delay has prejudiced it in presenting 
its defense. There is no evidence that witnesses have become unavailable, that 
documents have disappeared, or that memories have faded. 


III. Respondent’s Attack on the Secretary’s Order Finding That 
George Spada Was Responsibly Connected with a Disciplined Licensee 


Respondent argues that George Spada was not "responsibly connected" 
with Spada Distributing, the company against which a disciplinary order and 
unpaid reparation orders were issued. Thus, it contends that no employment 


bar properly exists against George Spada. 

The Act provides no mechanism by which a party to a disciplinary action 
may collaterally attack a previous order of the Secretary which forms a basis 
for the current action. In the absence of any statutory language or case law 
in support of such an argument, I will not concur with this defense. If every 
licensed potential employer were allowed to litigate the employment status of 
a barred individual by way of a defense to an enforcement action, the 
employment bar would become meaningless. 

However, even if the collateral attack on George Spada’s employability 
was permitted, it would fail. While there is conflicting evidence concerning 
the amount of Spada Distributing Company stock that Mr. Spada owned 
during the relevant time, it is undisputed that he was president and a director 
of that company when the violations which led to the disciplinary and 
reparation orders occurred. 

There is a split in the circuit courts regarding the application of the 
statutory definition of "responsibly connected" to particular individuals. One 
line of cases holds that the statute enunciates a per se rule as to partners, 
directors, officers, or holders of more than ten percent of the stock of a 
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corporation or association. See Birkenfield v. United States, 369 F.2d 491 (3d 
Cir. 1966); Pupillo v. United States, 755 F.2d 638 (8th Cir. 1985). Another line 
of cases, beginning with Quinn v. Butz, 510 F.2d 743 (D.C. Cir 1975), holds 
that the statutory definition creates only a rebuttable presumption of 
responsible connection. The Judicial Officer adopted the Birkenfield (per se) 
approach in G. Steinberg and Son, 32 Agric. Dec. 236 (1973), although that 
case was decided before Quinn. However, even applying the lenient D.C. 
Circuit rule, the unchallenged evidence that George Spada was president and 
a director amply supports a finding that he was indeed "responsibly connected" 
with Spada Distributing. See Siegel v. Lyng, 851 F.2d 412 (D.C. Cir. 1988). 


IV. The Appropriate Sanction 


Section 8(b) of the Act provides that the Secretary may suspend or 
revoke the license of any person (including corporations) who violates the 
section. Complainant has requested revocation. 

Only two improper employment cases under 7 U.S.C. § 499h(b) have 
recently been litigated. In Jn re: Williamsport Produce and Seafood, Inc., 47 
Agric. Dec. 572 (1988), the license of a respondent who admitted the fact of 
employment was suspended for sixty-two days, the period there requested by 
complainant. In Tri-County Wholesale Produce Co., Inc., 822 F.2d 162 (D.C. 
Cir. 1987), the circuit court upheld an order of the Secretary revoking a 
dealer’s license. The respondent in that case had employed a debarred 
individual for approximately sixteen months after being warned that such 
employment was not allowed by the Act. 

A revocation order was also issued in a default decision In re: P & M 
Produce, Inc., 46 Agric. Dec. 1840 (1987). The respondent in that case failed 
to file an answer to the complaint, and therefore the issue of sanctions was 
not litigated. 

Unlike some other statutory sections implemented by the Department, 
section 8(b) of the PACA does not specify criteria to be considered in setting 
penalties for violation of its provisions. I conclude that revocation is 
appropriate in this case based upon the following factors. First, revocation 
was ordered in Tri-County for a violation of approximately the same duration 
as the violation here. Second, a strong deterrent is necessary to effectuate the 
purpose of section 8(b); i.e., that those who are disciplined or who fail to pay 
reparation orders issued under the Act will be barred for a time from 
unbonded employment in the regulated fresh produce markets. Third, and 
most important, the cavalier attitude demonstrated by Respondent in the face 
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of repeated warnings not to employ George Spada indicates to me that no 
sanction short of revocation will convince Respondent that the proscriptions 
of section 8(b) apply to it in the same way that they apply to every other 
licensee. For these reasons the following order is issued. 


Order 


1. The PACA license held by Respondent S.E.L. International 
Corporation is REVOKED. 

2. This Order shall take effect thirty-five days after it is served upon 
the parties unless it is appealed to the Department’s Judicial Officer within 
thirty days as provided in section 1.145 of the Rules of Practice, 7 C.F.R. § 
1.145. 

[This Decision and Order became final August 10, 1992.-Editor] 


In re: VIC BERNACCHI & SONS, INC. 
PACA Docket No. D-91-555. 
Decision and Order filed September 18, 1992. 


Failure to make full payment promptly — Willful, flagrant and repeated violations — No 
hearing required — Wilfulness not required for finding of violations. 


The Judicial Officer affirmed the Decision by Judge Bernstein (ALJ) publishing the finding that 
Respondent has committed willful, flagrant and repeated violations of § 2 of the Act by failing 
to make full payment promptly to 39 sellers for 284 lots of produce totalling $475,664.08. 
Wilfulness is not required under the Act or under the APA, since no license is being suspended 
or revoked. No hearing was required where Respondent’s Answer admits failure to pay 
promptly in amounts that are not de minimis. 


Andrew Y. Stanton, for Complainant. 

Margaret A. Robinson, Mishawaka, IN, for Respondent. 

Initial decision issued by Edwin S. Bernstein, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a disciplinary proceeding under the Perishable Agricultural 
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Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.),’ in which 
Administrative Law Judge Edwin S. Bernstein (ALJ) filed an Initial Decision 
and Order on April 11, 1992, publishing the finding that Respondent has 
committed willful, flagrant and repeated violations of section 2 of the Act (7 
USS.C. § 499b), by failing to make full payment promptly to 39 sellers for 284 
lots of produce totalling $475,664.08. 

On April 27, 1992, Respondent appealed to the Judicial Officer, to whom 
final administrative authority to decide the Department’s cases subject to 5 
U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35).2_ On May 5, 
1992, the case was referred to the Judicial Officer for decision. 

Based upon a careful consideration of the entire record, the Initial 
Decision and Order is adopted as the final Decision and Order in this case, 
with changes shown by brackets, except that trivial editorial changes are not 
specified. The effective date of the Order is changed in view of the appeal. 
Additional conclusions by the Judicial Officer follow the ALJ’s conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
This is a disciplinary proceeding under the Perishable Agricultural 


Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.), hereinafter 
referred to as the "PACA," instituted by a Complaint filed on September 12, 


1991, by the Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. The Complaint alleged 
that Respondent had committed willful, flagrant and repeated violations of 
section 2 of the PACA (7 US.C. § 499b) by failing to make full payment 
promptly to 47 sellers for purchases of 318 lots of perishable agricultural 
commodities in the course of interstate or foreign commerce in the amount 


‘See generally Campbell, The Perishable Agricultural Commodities Act Regulatory Program, in 
1 Davidson, Agricultural Law, ch. 4 (1981 and 1989 Cum. Supp.), and Becker and Whitten, 
Perishable Agricultural Commodities Act, in 10 Harl, Agricultural Law, ch. 72 (1980). 


*The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in 5 U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 
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of $558,098.03 during the period August 1988 through February 1989 (the 
Complaint has since been amended to allege that Respondent’s violations 
occurred during the period February 1990 through July 1990, in accordance 
with the transactions enumerated in such Complaint). The Complaint also 
alleged that on June 27, 1990, an involuntary petition in bankruptcy under 
Chapter 7 of the Bankruptcy Code (11 U.S.C. § 701 et seq.) was filed against 
Respondent in the United States Bankruptcy Court for the Northern District 
of Indiana, designated as Case No. 90-31352-RKR, and that, on Respondent’s 
motion, such case was converted to a Chapter 11 proceeding on June 29, 1990. 
The Complaint requested that, as a result of Respondent’s violations, a finding 
be made that Respondent had committed willful, repeated and flagrant 
violations of section 2(4) of the PACA (7 U.S.C. § 499b(4)) and that the facts 
and circumstances of Respondent’s violations be published. 

Respondent filed an Answer in which it generally denied committing the 
violations alleged in the Complaint, although it admitted the allegations 
pertaining to its bankruptcy. 

Respondent has admitted liability in its bankruptcy schedule to 39 of the 
sellers in the Complaint for a total of at least $475,664.08 for 284 lots of 
produce. Therefore, upon the motion of the Complainant for the issuance of 
a decision without hearing, the following decision is issued without further 
investigation or hearing pursuant to section 1.139 of the Rules of Practice 
(7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, Vic Bernacchi & Sons, Inc., is a corporation whose 
address is 2429 Monroe Street, LaPorte, Indiana 46350. 

2. Pursuant to the licensing provisions of the PACA, license number 
820113 was issued to Respondent on October 23, 1981. This license 
terminated on November 23, 1990, pursuant to section 4(a) of the PACA (7 
U.S.C. § 499d(a)), when Respondent failed to pay the required annual renewal 
fee. 

3. As more fully set forth in Complainant’s Motion for Decision 
Without Hearing By Reason of Admissions and Supporting Memorandum, 
Respondent failed to make full payment promptly to 39 of the sellers in the 
Complaint for a total of at least $475,664.08 for 284 lots of produce in the 
course of interstate and foreign commerce from February 1990 through July 
1990, [a substantial portion] of which remains unpaid. 
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Conclusions 


Respondent has admitted in its Answer and its bankruptcy schedule that 
it failed to make payment for purchases of produce, as alleged in the 
Complaint, and currently owes $475,664.08. Respondent’s admitted failures 
to make payment constitute willful, flagrant and repeated violations of section 
2 of the PACA (7 U.S.C. § 499b). Accordingly, the following Order is issued. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Respondent contends on appeal that the ALJ erred in finding that “all 
of [the $475,664.08 owed to sellers] remains unpaid" (Initial Decision at 3), 
since Respondent paid a portion of that amount in its bankruptcy proceeding. 
However, I have changed Finding 3, supra, to state that "a substantial portion" 
of that amount remains unpaid. This does not in any way affect the outcome 
of this case. 

The Order issued by the ALJ, which is the same as the Order issued in 
this Decision, does not set forth what sanction is imposed because Congress 
has determined the sanction in the Act. Specifically, the Act provides that if 
a Respondent is found, “after notice and opportunity for hearing," to have 
committed any flagrant or repeated violation of section 2 of the Act (7 U.S.C. 
§ 499b), the Respondent cannot again become licensed under the Act for 2 
years (7 U.S.C. § 499d(b); see also 7 U.S.C. § 499d(c)). Similarly, the persons 
“responsibly connected" with Respondent cannot be licensed under the Act for 
2 years (7 U.S.C. § 499d(b); see also 7 U.S.C. § 499d(c)); and they cannot 
work for another licensee under the Act for 1 year (7 U.S.C. § 499h(b)). 
After 1 year, the Secretary may approve their employment by another licensee 
if the licensee furnishes a satisfactory bond; after 2 years, the Secretary may 
approve their employment by another licensee without a bond (7 U.S.C. 
§ 499h(b)). 

With respect to the ALJ’s finding that Respondent "willfully" violated the 
Act, the sanctions specified above in the Act are applicable if the Respondent 
is found to have committed any "flagrant or repeated" violation (7 U.S.C. 
§§ 499d(b), 499h(b)). The Act does not refer to willful violations. In 
addition, since no license is being suspended or revoked, the wilfulness 
provisions of the Administrative Procedure Act (5 U.S.C. § 558(c)) are not 
applicable. George Steinberg & Son, Inc. v. Butz, 491 F.2d 988, 993-94 (2d 
Cir.), cert. denied, 419 U.S. 830 (1974); Joe Phillips & Associates, Inc. v. 
Department of Agric., 923 F.2d 862 (9th Cir. 1991) (Table) (text in 
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WESTLAW, see note 9), printed in 50 Agric. Dec. 847, 853 n.9 (1991) (not 
precedential under 9th Circuit Rule 36-3). Hence the issue as to whether 
Respondent’s violations were willful is moot. Furthermore, since Respondent 
violated express requirements of the Act (7 U.S.C. § 499b(4)) and regulations 
(7 C.F.R. § 46.2(aa)) by failing to make full payment promptly, the evidence 
Respondent seeks to adduce at a hearing would not negate the finding of 
wilfulness. See Finer Foods Sales Co. v. Block, 708 F.2d 774, 781-82 (D.C. 
Cir. 1983); In re The Caito Produce Co., 48 Agric. Dec. 602, 643-53 (1989), 
attached as an Appendix to this Decision. See also Cox v. United States, 925 
F.2d 1102, 1105 (8th Cir.), cert. denied, 112 S.Ct. 178 (1991). 

Similarly, the evidence Respondent seeks to adduce at a hearing would 
not negate the finding that Respondent’s violations were "repeated." See Reese 
Sales Co. v. Hardin, 458 F.2d 183, 187 (9th Cir. 1972); Eastern Produce Co. v. 
Benson, 278 F.2d 606, 610 n.6 (3d Cir. 1960). See also United Fruit & Veg. Co. 
v. Director of Fruit & Veg. Div., 668 F.2d 983, 983-85 (8th Cir.), cert. denied, 
456 U.S. 1007 (1982). 

In addition, Respondent’s proposed evidence would not negate the 
finding that Respondent’s violations were “flagrant,” since it has repeatedly 
been held that failures to pay promptly and in full (in amounts that are not 
de minimis) are "flagrant," irrespective of legitimate business problems that 
caused such failures.’ 

As stated above, the congressionally-dictated sanctions are applicable 
only if the finding of flagrant or repeated violations is made "after notice and 
opportunity for hearing." In this case, Respondent had “opportunity for 
hearing" when the Complaint was issued, but in view of the admissions in 
Respondent’s Answer and bankruptcy pleadings, the material allegations of 
the Complaint were basically admitted, thereby waiving Respondent’s right to 
a hearing under the Department’s Rules of Practice (7 C.F.R. §§ 1.136, .139). 
Respondent’s Answer, when read in the light of Respondent’s bankruptcy 
admissions, shows that Respondent admittedly failed to pay substantial sums 


*See, e.g., Reese Sales Co. v. Hardin, 458 F.2d 183, 187 (9th Cir. 1972); In re The Caito Produce 
Co., 48 Agric. Dec. 602, 611 n.7 (1989); In re Finer Foods Sales Co., 41 Agric. Dec. 1154, 1169-70 
(1982), aff'd, 708 F.2d 774 (D.C. Cir. 1983); In re Wayne Cusimano, Inc., 40 Agric. Dec. 1154, 
1156-57 (1981), aff'd, 692 F.2d 1025 (Sth Cir. 1982); In re United Fruit & Vegetable Co., 40 Agric. 
Dec. 396, 403 (1981), affd, 668 F.2d 983 (8th Cir.), cert. denied, 456 U.S. 1007 (1982); In re 
Columbus Fruit Co., 40 Agric. Dec. 109, 112-13 (1981), aff'd mem., 673 F.2d 551 (D.C. Cir. 1982), 
printed in 41 Agric. Dec. 89 (1982); In re M. & H. Produce Co., 34 Agric. Dec. 700, 747 (1975), 
aff'd, 549 F.2d 830 (D.C. Cir.) (unpublished), cert. denied, 434 U.S. 920 (1977). 
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of money to numerous produce creditors. Accordingly, there was no need to 
hold a hearing. As stated in In re Veg-Mix, Inc., 44 Agric. Dec. 1583, 1590 
(1985), aff'd and remanded, 832 F.2d 601 (D.C. Cir. 1987): 


As stated above, in view of respondent’s bankruptcy admissions 
and Complainant’s Exhibits 1 and 2, it is clear that there is no 
material issue of fact that warrants holding a hearing. It is not 
necessary to show that the undisputed facts prove all the allegations 
in the complaint. The same order would be issued in this case 
unless the proven violations were de minimis? 


*The violations not specifically challenged in the present 
proceeding amount to over $70,000. 


Similarly, in the order denying reconsideration in Veg-Mix, it is stated (44 
Agric. Dec. at 2060): 


Although the complaint alleges that respondent failed to pay 
promptly six sellers over $70,000 for 50 lots of perishable fruits and 
vegetables, the "same order would be issued in this case unless the 
proven violations were de minimis" (Decision and Order at 15-16). 
Respondent raises no arguments that would have any possibility of 
reducing the violations to a de minimis status and, therefore, 
detailed discussion of respondent’s contentions is not necessary. 


The court, in affirming the administrative decision in Veg-Mix states 
(Veg-Mix, Inc. v. USDA, 832 F.2d 601, 607-08 (D.C. Cir. 1987)): 


B. The Failure to Hold a Hearing 


1. Agriculture Department Requirements. Agriculture 
Department rules dispense with a hearing when no answer is filed, 
7 C.F.R. § 1.139 (1987) [footnote omitted], and Veg-Mix would 
have us infer from this that under every other circumstance a 
hearing must occur, regardless of the non-existence of material 
factual disputes. Since Veg-Mix answered the complaint with a 
denial of the allegations that some of the transactions were in 
interstate commerce and denials that some of the transactions were 
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accurately described, it contends that a hearing was required. 


This argument strikes us as an utterly implausible application 
of the ancient maxim expressio unius est exclusio alterius. Common 
sense suggests the futility of hearings where there is no factual 
dispute of substance. Moreover, the agency has previously held that 
obviously meritless denials and affirmative defenses do not require 
a PACA hearing, and it placed the burden on the respondent to 
show a substantial issue requiring a hearing. In re Fava & Co., 44 
Agric. Dec. 870 (1985). 


The Department’s view in Fava accords with our rulings that 
an agency may ordinarily dispense with a hearing when no genuine 
dispute exists. See Citizens for Allegan County, Inc. v. Federal Power 
Commission, 414 F.2d 1125, 1128 (D.C. Cir. 1969) (Leventhal, J.) 
("the right of opportunity for hearing does not require a procedure 
that will be empty sound and show, signifying nothing"). In 
Community Nutrition Institute v. Young, 773 F.2d 1356, 1364 (D.C. 
Cir. 1985), cert. denied, [475 U.S. 1123], 106 S. Ct. 1642, 90 L.Ed.2d 
187 (1986), we suggested that a "request for a hearing must contain 
evidence that raises a material issue of fact on which a meaningful 
hearing might be held." See also Cerro Wire & Cable Co. v. Federal 
Energy Regulatory Commission, 677 F.2d 124, 128-29 (D.C. Cir. 
1982). Thus we think the agency’s approach on the general issue 
of when a hearing is required was unexceptionable. 


The same situation involved here and in Veg-Mix, supra, was involved in 
In re Joe Phillips & Associates, Inc., 48 Agric. Dec. 583, 584-92 (1989), aff'd 
sub nom. Joe Phillips & Associates, Inc. v. Department of Agric., 923 F.2d 862 
(9th Cir. 1991) (Table) (text in WESTLAW), printed in 50 Agric. Dec. 847 
(1991), in which a finding was made that Joe Phillips & Associates, Inc., 
committed willful, flagrant and repeated violations of section 2 of the Act, 
notwithstanding the fact that Joe Phillips & Associates, Inc., “filed a formal 
answer denying non-payment for produce" (48 Agric. Dec. at 584), inasmuch 
as "the documents filed by respondent show that respondent paid only 1 of its 
23 produce creditors in full, and that the other 22 agreed to accept 60 cents 
on the dollar, in view of respondent’s bankruptcy" (48 Agric. Dec. at 585). 
The Ninth Circuit, in an unpublished decision without precedential status, 
agreed with the Veg-Mix doctrine (slip op. at 3-4, text in WESTLAW). 
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For the foregoing reasons, the following Order should be issued. 
Order 


A finding is made that Respondent has committed willful, flagrant and 
repeated violations of section 2 of the PACA (7 U.S.C. § 499b), and such 
finding shall be published. 

This Order shall take effect on the 30th day after service of this Decision 
and Order on Respondent. 


Appendix 


In re The Caito Produce Co., 48 Agric. Dec. 602, 643-53 (1989). 
[Not published herein.-Editor] 


In re: GOODMAN PRODUCE COMPANY, INC. 
PACA Docket No. D-92-535. 
Decision and Order filed September 23, 1992. 


Default — Failure to make full payment promptly — Willful, flagrant and repeated violations 
— Interstate commerce — Failure to file answer. 


The Judicial Officer affirmed the Decision by Judge Bernstein publishing the finding that 
Respondent has committed willful, flagrant and repeated violations by failing to make full 
payment promptly to 56 sellers for 639 lots of perishable agricultural commodities totalling 
$1,241,289.92. This case is governed by numerous precedents summarized in Jn re The Caito 
Produce Co., 48 Agric. Dec. 602 (1989). 


Janet Heins, for Complainant. 

Harry L. Cure, Jr., Fort Worth, TX, for Respondent. 

Initial decision issued by Edwin S. Bernstein, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.),' in which 


'See generally Campbell, The Perishable Agricultural Commodities Act Regulatory Program, in 
1 Davidson, Agricultural Law, ch. 4 (1981 and 1989 Cum. Supp.), and Becker and Whitten, 
Perishable Agricultural Commodities Act, in 10 Harl, Agricultural Law, ch. 72 (1980). 
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Administrative Law Judge Edwin S. Bernstein (ALJ) filed an Initial Decision 
and Order on June 4, 1992, publishing the finding that Respondent has 
committed willful, flagrant and repeated violations of section 2 of the Act 
(7 U.S.C. § 499b), by failing to make full payment promptly to 56 sellers for 
639 lots of perishable agricultural commodities totalling $1,241,289.92. 

On June 9, 1992, Respondent appealed to the Judicial Officer, to whom 
final administrative authority to decide the Department’s cases subject to 5 
U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35).2 On June 30, 
1992, the case was referred to the Judicial Officer for decision. 

Based upon a careful consideration of the record, the Initial Decision and 
Order is adopted as the final Decision and Order in this case, with a few 
trivial changes, and with the effective date of the Order changed in view of the 
appeal. Additional conclusions by the Judicial Officer follow the ALJ’s 
conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.; hereinafter 
"PACA"), instituted by a Complaint filed on March 16, 1992, by the Director, 


Fruit and Vegetable Division, Agricultural Marketing Service, United States 
Department of Agriculture. It is alleged in the Complaint that during the 
period August 1990 through June 1991, Respondent purchased, received, and 
accepted, in interstate and foreign commerce, from 56 sellers, 639 lots of fruits 
and vegetables, all being perishable agricultural commodities, but failed to 
make full payment promptly of the agreed purchase prices, in the total 
amount of $1,241,289.92. 

A copy of the Complaint was served upon Respondent Goodman 
Produce Company, Inc., which Complaint has not been answered. The time 
for filing an Answer having run, and upon the motion of the Complainant for 


*The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 U.S.C. 
§§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted in 5 
U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in January 
1971, having been involved with the Department’s regulatory programs since 1949 (including 3 
years’ trial litigation; 10 years’ appellate litigation relating to appeals from the decisions of the prior 
Judicial Officer; and 8 years as administrator of the Packers and Stockyards Act regulatory 
program). 
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the issuance of a Default Order, the following Decision and Order is issued 
without further investigation or hearing pursuant to section 1.139 of the Rules 
of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, Goodman Produce Company, Inc., is a corporation 
organized and existing under the laws of the State of Texas, whose business 
address is 1424 Parker Street, Dallas, Texas 75201. 

2. Pursuant to the licensing provisions of the PACA, license number 
172377 was issued to Respondent on August 27, 1957. This license was 
renewed annually, but terminated on August 27, 1991, pursuant to section 4(a) 
of the PACA (7 U.S.C. § 499d(a)) when Respondent failed to pay the 
required annual license fee. 

3. As more fully set forth in paragraph 5 of the Complaint, during the 
period August 1990 through June 1991, Respondent purchased, received, and 
accepted in interstate and foreign commerce, from 56 sellers, 639 lots of fruits 
and vegetables, all being perishable agricultural commodities, but failed to 
make full payment promptly of the agreed purchase prices, in the total 
amount of $1,241,289.92. 


Conclusions 
Respondent’s failure to make full payment promptly with respect to the 
639 transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of section 2 of the PACA (7 U.S.C. § 499b), 


for which the Order below is issued. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Respondent’s appeal relies only on its bankruptcy proceeding, which does 
not afford any basis for overturning the Initial Decision and Order of the ALJ. 
This case is governed by numerous precedents, summarized in In re The Caito 
Produce Co., 48 Agric. Dec. 602 (1989), attached as an Appendix to this 
Decision. 

For the foregoing reasons, the following Order should be issued. 


Order 
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A finding is made that Respondent has committed willful, flagrant and 
repeated violations of section 2 of the PACA (7 U.S.C. § 499b), and such 
finding shall be published. 

This Order shall take effect on the 30th day after service of this Decision 
on Respondent. 


Appendix 


In re The Caito Produce Co., 48 Agric. Dec. 602 (1989). 
[Not published herein.-Editor] 


In ree ROXY PRODUCE WHOLESALERS, INC. 
PACA Docket No. D-91-560. 
Decision and Order filed September 24, 1992. 


Failure to make full payment promptly — Willful, flagrant and repeated violations — Interstate 
commerce —- Denial of request for postponement — Non-service of proposed Bench Decision. 


The Judicial Officer affirmed the Decision by Judge Bernstein (ALJ) publishing the finding that 
Respondent has committed willful, flagrant and repeated violations of section 2 of the Perishable 
Agricultural Commodities Act by failing to make full payment promptly for approximately 130 
lots of perishable agricultural commodities totalling over $600,000. Violations are repeated if 
there is more than one violation. Violations are flagrant if the amount not paid is more than 
a de minimis amount. Violations are willful if a person intentionally does an act prohibited by 
a statute or if a person carelessly disregards statutory requirements. The ALJ did not err in 
denying a request made 5 days before the hearing for a postponement in order to enable 
Respondent to obtain records from a bankruptcy court, but even if he had erred, it would have 
been harmless error since Respondent admits payment violations involving more than a de 
minimis amount. It is not necessary to show the exact amount of money not paid to creditors. 
It was not error to issue a Bench Decision proposed by Complainant that had not been served 
on Respondent since the admitted facts and the Department’s settled policy compel the issuance 
of the Order issued in this proceeding. The ALJ did not err in rejecting Respondent’s 
contention that, but for the involuntary petition of bankruptcy, Respondent would have paid all 
amounts due prior to the hearing. 


Julie Cook, for Complainant. 

Paul T. Gentile, New York, NY, for Respondent. 

Initial decision issued by Edwin S. Bernstein, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a disciplinary proceeding under the Perishable Agricultural 
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Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.),’ in which 
Administrative Law Judge Edwin S. Bernstein (ALJ) issued a Bench Decision 
on April 21, 1992, followed by a written decision on May 5, 1992, affirming the 
Bench Decision, publishing the finding that Respondent has committed willful, 
flagrant and repeated violations of section 2 of the Act (7 U.S.C. § 499b), by 
failing to make full payment promptly for approximately 130 lots of perishable 
agricultural commodities totalling over $600,000. 

On June 23, 1992, Respondent appealed to the Judicial Officer, to whom 
final administrative authority to decide the Department’s cases subject to 5 
U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35).2 On July 14, 
1992, the case was referred to the Judicial Officer for decision. 

Based upon a careful consideration of the entire record, the Initial 
Decision and Order is adopted as the final Decision and Order in this case, 
with trivial editorial changes not specified. The effective date of the Order is 
changed in view of the appeal. Additional conclusions by the Judicial Officer 
follow the ALJ’s conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 


This is a disciplinary proceeding brought pursuant to the provisions of 
the Perishable Agricultural Commodities Act, 1930, as amended, 7 U.S.C. § 


499a et seq., the "PACA", the Regulations promulgated pursuant to the PACA, 
7 C.F.R. §§ 46.1 through 46.45, and the Rules of Practice Governing Formal 
Adjudicatory Administrative Proceedings Instituted By the Secretary, 7 C.F.R. 
§§ 1.130 through 1.151. 

The proceeding was instituted by a Complaint filed on September 25, 
1991, by the Director, Fruit and Vegetable Division, Agricultural Marketing 


‘See generally Campbell, The Perishable Agricultural Commodities Act Regulatory Program, in 
1 Davidson, Agricultural Law, ch. 4 (1981 and 1989 Cum. Supp.), and Becker and Whitten, 
Perishable Agricultural Commodities Act, in 10 Harl, Agricultural Law, ch. 72 (1980). 


*The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 U.S.C. 
§§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted in 5 
U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in January 
1971, having been involved with the Department’s regulatory programs since 1949 (including 3 
years’ trial litigation; 10 years’ appellate litigation relating to appeals from the decisions of the prior 
Judicial Officer; and 8 years as administrator of the Packers and Stockyards Act regulatory 
program). 
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Service, United States Department of Agriculture, the Complainant. It is 
alleged in the Complaint that Respondent, Roxy Produce Wholesalers, Inc., 
violated section 2 of the PACA, 7 U.S.C. § 499b, by failing to make full 
payment promptly of the agreed purchase price for 133 lots of perishable 
agricultural commodities, for a total of $649,498.23. Respondent filed an 
Answer on October 29, 1991, in which it denied violating the PACA. 

I presided over a hearing today, April 21, 1992, in New York City. 
Complainant was represented by Julie Cook, Esq., Office of the General 
Counsel, U.S. Department of Agriculture, Washington, DC 20250. 
Respondent was represented by Paul T. Gentile, Esq. Complainant presented 
the testimony of four witnesses, Mr. John Koller, Assistant Regional Director, 
PACA Branch, Northeast Regional Office; Mr. Marc A. Rubin, President, 
Rubin Brothers Produce Corporation; Mr. Sebastian K. Sebastian, 
Comptroller, Finest Fruits, Inc.; and Mr. Bruce W. Summers, Supervisory 
Marketing Specialist, Trade Practices Section, PACA Branch. Respondent 
presented the testimony of Philip Del Prete, President of Respondent. 
Complainant introduced into evidence four exhibits. Respondent introduced 
into evidence one exhibit. Complainant’s Exhibits are designated as "CX" 
followed by the number. Respondent’s Exhibits are designated as "RX" 
followed by the number. 

The parties entered into stipulations with regard to the testimony of 
several scheduled witnesses, whose testimony was not required as a result of 
these stipulations. 

Complainant filed a motion for a Bench Decision on or about April 8, 
1992. Counsel for Complainant and Counsel for Respondent have made 
various arguments and the parties have referenced various provisions of law. 

All proposed findings, proposed conclusions and arguments have been 
considered; to the extent indicated, they have been adopted. Otherwise, they 
have been rejected as irrelevant or not supported by the evidence. 

Based on the entire record and applicable law, I make the following 
findings of fact, conclusions of law and order. 


Findings of Fact 


1. The Respondent, Roxy Produce Wholesalers, Inc., is a corporation 
whose mailing address is New York City Terminal Market, Room 446 B, 
Bronx, New York 10474. 

2. Pursuant to the licensing provisions of the PACA, license number 
870786 was issued to Respondent on March 9, 1987. This license was 
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suspended on December 7, 1990, because Respondent failed to pay a 
reparation order. This license terminated on March 9, 1991, pursuant to 
section 4(a) of the PACA, 7 U.S.C. § 499d(a), when Respondent failed to pay 
the required annual renewal fee. (CX-1) 

3. By written notice dated April 9, 1990, the Assistant Chief of the 
USDA Fruit and Vegetable Division, PACA Branch, informed Respondent 
that its failure to make full payment promptly for perishable agricultural 
commodities purchased, received, and accepted in interstate or foreign 
commerce, and failure to maintain the trust are violations of the PACA. The 
letter also notified Respondent of the consequences which could follow for 
violations of the PACA (Exhibit A to Complaint). 

4. During the period of November 3, 1989, through October 9, 1990, 
Respondent purchased, received, and accepted approximately 130 lots of 
perishable agricultural commodities in interstate and foreign commerce, but 
failed to make full payment promptly of the agreed purchase prices or 
balances in amounts totalling over $600,000. These transactions are set forth 
at paragraph 6 of the Complaint and were substantiated by evidence 
introduced at the hearing. That evidence includes CX-4, which is 572 pages 
of copies of unpaid invoices. These invoices were obtained from business 
records of Respondent; CX-2, copies of bankruptcy schedules, filed in the 
United States Bankruptcy Court for the Southern District of New York, Jn re 
Roxy Produce Wholesalers, Inc., Case Number 90-B-14282; stipulated testimony 
and the testimony of various witnesses. During the beginning of this hearing, 
Counsel for Complainant and Respondent stipulated with respect to Fierman 
Produce Exchange, Inc., listed as transaction 106 at page 6 of the Complaint, 
that if he testified, Joel A. Fierman would have testified that his firm sold 
produce to Respondent and had not been paid amounts totaling $62,299.75 for 
produce that had been obtained in interstate commerce. 

Additional stipulations were entered into by Counsel to the effect that if 
Richard Avidon of H. Schnell and Company had testified, he would have 
testified that Respondent still owes to that firm $26,005.50 for produce sold 
in interstate commerce and that had James Bevilacqua of D’Arrigo Brothers 
testified, he would have testified that Respondent still owes to his firm 
$67,812.50 for produce covered by the Act sold and obtained in interstate 
commerce. With respect to all the stipulations, Counsel stipulated that, in 
connection with substantial other transactions not affecting these sales to 
Respondent, the transactions had been dealt with satisfactorily and the 
accounts had been settled to the satisfaction of the parties; and that, if asked 
whether these firms would in the future deal with Respondent, should 
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Respondent obtain a new license, these firms would be unable to respond to 
that question at this time. 

Mr. Summers testified that on or about April 6, 1992, he had contacted 
the following sellers of produce to Respondent and had been informed that 
the following amounts were still unpaid. Shaffner Packing and Sales, 
transaction 62 in the Complaint, $5,642.50. Quail Valley Marketing Co., 
transactions 63 and 64 in the Complaint, $10,417. El Rancho Farms, 
transaction 76 in the Complaint, $2,627.50. Primavera Marketing, Inc., 
transaction 90 in the Complaint, $18,060. T. M. Kovacevich, Inc., transactions 
123 and 124 in the Complaint, $730. He also determined that Sierra Packing, 
Inc., transaction 59 of the Complaint, had been paid in full. 

5. On December 26, 1990, an involuntary petition pursuant to Chapter 
7 of the Bankruptcy Code, 11 U.S.C. § 1101 et seq., was filed against 
Respondent in the United States Bankruptcy Court for the Southern District 
of New York. This petition was assigned case number 90-B-14282 (TLB). An 
order for relief in this case was issued on January 31, 1991. (CX-2) The 
copies of the bankruptcy schedules indicate that a number of the sellers whose 
names were listed in the Complaint as unpaid as of the date of the filing of 
the Complaint were still unpaid as of the time of this petition for bankruptcy. 
The amounts that were unpaid were past due at the time the petition for 
bankruptcy was filed. 

6. Except for the transactions set forth in the Complaint, there is no 
record that Respondent failed to pay any other amounts that were due, any 
judgments or payment awards, or that Respondent dishonored any checks. 

7. Two of the sellers whose names were listed in the Complaint as 
unpaid have been paid in full as of this date. The Nunes Company, Inc., has 
been paid $13,691.90, as shown by RX-1 and the testimony of Respondent’s 
President, Philip Del Prete. It is not clear when Nunes was paid. RX-1 
shows only that payment was made before April 20, 1992. Mr. Del Prete 
testified that the amount due to Nunes was paid within 30 days and perhaps 
even within 21 days. Mr. Summers’ testimony confirmed that the amount due 
to Sierra had been paid as of the date of his telephone conversation with that 
firm on or about April 6, 1992. 


Conclusions of Law 
The PACA was enacted to regulate and control the handling of fresh 


fruits and vegetables. 71 Cong. Rec. 2163 (May 29, 1929). The Act’s passage 
was occasioned by the severe losses that shippers and growers were suffering 
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due to unfair practices on the part of commission merchants, dealers, and 
brokers. H.R. Rep. No. 1041, 71st Cong., 2d Sess. (1930). 

The Act’s primary purpose was to provide a practical remedy to small 
farmers and growers who were vulnerable to the sharp practices of financially 
irresponsible and unscrupulous brokers in perishable agricultural commodities. 
Chidsey v. Guerin, 443 F.2d 584 (6th Cir. 1971); O’Day v. George Arakelian 
Farms, Inc., 536 F.2d 856 (9th Cir. 1976). Enforcement is effectuated through 
a system of licensing with penalties for violation. H.R. Rep. No. 1041, 71st 
Cong., 2d Sess. 3 (1930); George Steinberg and Son, Inc. v. Butz, 491 F.2d 988 
(2d Cir.), cert. denied, 419 U.S. 830 (1974). 

In addition, Congress intended, by enactment of the PACA, to establish 
bars to preclude all but financially responsible persons from engaging in the 
businesses subject to the PACA. Zwick v. Freeman, 373 F.2d 110, 117 (2d 
Cir.), cert. denied, 389 U.S. 835 (1967); Marvin Tragash Co. v. United States 
Dep't of Agric., 524 F.2d 1255, 1257 (Sth Cir. 1975). 

I find that Respondent violated section 2(4) of the PACA. Section 2(4) 
makes it unlawful for any commission merchant, dealer, or broker to fail to 
"make full payment promptly" of its obligations with regard to transactions 
involving perishable agricultural commodities made in interstate commerce. 
"Full payment promptly" is defined in the regulations at 7 C.F.R. § 46.2(aa)(5), 
as requiring payment of the agreed purchase prices for produce within ten 
days after the day on which the produce is accepted. 

The transactions set forth in the Complaint, as testified to by the 
witnesses and shown by the evidence, are transactions made in interstate 
commerce. Respondent’s failures to make timely payment violate the 
prohibitions of section 2 of the PACA, 7 U.S.C. § 499(b). Atlantic Produce 
Co., 35 Agric. Dec. 1631 (1976), aff'd per curiam, 568 F.2d 772 (4th Cir.) 
(unpublished), cert denied, 439 U.S. 819 (1978). 

Moreover, Respondent’s failure to pay promptly in approximately 130 
transactions occurring over a period of 11 months, totaling over $600,000, 
constitutes repeated and flagrant violations of section 2 of the PACA. 
American Fruit Purveyors, Inc. v. United States, 630 F.2d 370, 373-374 (Sth Cir. 
1980); G. Steinberg & Son, Inc., 32 Agric. Dec. 236 (1973), aff'd sub nom. 
George Steinberg & Son, Inc. v. Butz, supra, 491 F.2d 988. 

These numerous violations are repeated because "repeated" means more 
than one. The violations are flagrant because of the number of violations, the 
amount of money involved and the length of period of time during which the 
violations occurred. Veg-Mix, Inc., 48 Agric. Dec. 595 (1989); Melvin Beene 
Produce Co. v. Agricultural Marketing Service, 728 F.2d 347, 351 (6th Cir. 
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1984). In the latter case, failure to pay in connection with 227 transactions 
over a 14-month period was held to be repeated and flagrant violations of the 
PACA. 

Furthermore, these violations were wilful. A violation is "willful" if, 
irrespective of evil motive or erroneous advice, a person intentionally does an 
act prohibited by a statute or if a person carelessly disregards the 
requirements of a statute. Cox v. United States Dep’t of Agric., 925 F.2d 1102 
(8th Cir.), cert. denied, 112 S.Ct. 178 (1991); Henry S. Shatkin, 34 Agric. Dec. 
296 (1975); Goodman v. Benson, 286 F.2d 896 (7th Cir. 1961). In American 
Fruit Purveyors, Inc. v. United States, supra, 630 F.2d at 374, the court stated, 
"Under PACA, an action is willful if a prohibited act is done intentionally, 
irrespective of evil intent, or done with careless disregard of statutory 
requirements." 

Respondent knew or should have known that it could not make prompt 
payment for the large amount of perishables it ordered, yet Respondent 
continued to make purchases. Respondent should have made sure that it had 
sufficient capital with which to operate. It did not and, consequently, could 
not pay its suppliers. Under these circumstances, Respondent has both 
intentionally violated the Act and clearly operated in careless disregard of the 
payment requirements of the PACA, and Respondent’s violations were, 
therefore, wilful. Atlantic Produce, supra, 35 Agric. Dec. at 1961; Rudolph 
John Kafcsak, 39 Agric. Dec. 683 (1980), aff'd, 673 F.2d 1329 (6th Cir. 1981) 
(unpublished). 

As sanction for these violations, I agree with Complainant that a finding 
should be made, pursuant to section 8 of the PACA, 7 U.S.C. § 499h, that 
Respondent has wilfully committed flagrant and repeated violations of section 
2(4) of the PACA, 7 U.S.C. § 499b(4), and that the facts and circumstances 
of such violations be published. 

It is the policy of this Department that where a Respondent is not in 
compliance at the time of the hearing, the appropriate sanction is revocation 
of the Respondent’s license. In re Melvin Beene Produce Co., 41 Agric. Dec. 
2422 (1982), aff'd, 728 F.2d 347 (6th Cir. 1984); In re Finer Foods Sales Co., 
41 Agric. Dec. 1154 (1982), aff'd, 708 F.2d 774 (D.C. Cir. 1983); In re Gilardi 
Truck & Transportation, Inc., 43 Agric. Dec. 118 (1984). 

In addition, where a Respondent is not in compliance with the PACA at 
the time of hearing and where that Respondent no longer holds a valid PACA 
license, the appropriate sanction is that a finding be made that Respondent 
has wilfully committed flagrant and repeated violations of section 2(4) of the 
PACA, 7 U.S.C. § 499b(4), and that the facts and circumstances of such 
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violations be published. 

Congress recognized the importance of having only financially responsible 
firms in the perishable agricultural commodities business in section 525 of the 
Bankruptcy Code, in which Congress carved out an explicit exception to the 
anti-discrimination provision of the Bankruptcy Code for the PACA. 

In exempting proceedings brought under the PACA from the anti- 
discrimination provision of the Bankruptcy Code, Congress was well aware of 
the Department’s well-established policy to revoke one’s license for failure to 
pay in full for produce purchases. 

I do not agree with Respondent’s contention that, but for the involuntary 
bankruptcy proceeding, Respondent could have paid the amounts alleged to 
be unpaid in the Complaint. At the time that this involuntary bankruptcy 
proceeding was filed, the amounts had been unpaid for substantial periods of 
time. 

Although Respondent’s president has testified that he had a plan to pay 
these debts by liquidation of assets and collection of accounts receivable, I 
agree with Complainant’s argument that the plan was highly speculative. 
Respondent offered no evidence to support this plan, other than the testimony 
of its president. His testimony was not corroborated by any other testimony 
or backed by any other tangible evidence. Given Respondent’s history of 
failure to pay these amounts on a timely basis, I cannot conclude that, but for 
the involuntary petition of bankruptcy, Respondent would have paid these 
amounts before this hearing. 

Thus, in this case, in which Respondent failed to make full payment 
promptly for approximately 130 lots of perishable agricultural commodities 
over a period of 11 months, in an amount totaling over $600,000, I find that 
the sanction sought by Complainant is definitely appropriate. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Respondent contends that the ALJ abused his discretion in denying 
Respondent’s request for an adjournment in order to permit Respondent an 
opportunity to obtain Respondent’s records from the bankruptcy court. 
However, this argument would be to no avail, even if I agreed with 
Respondent (which I do not), since Respondent admits that large sums of 
money were not paid to some sellers. 

The Order issued by the ALJ, which is the same as the Order issued in 
this Decision, does not set forth what sanction is imposed because Congress 
has determined the sanction in the Act. Specifically, the Act provides that if 
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a Respondent is found, "after notice and opportunity for hearing," to have 
committed any flagrant or repeated violation of section 2 of the Act (7 U.S.C. 
§ 499b), the Respondent cannot again become licensed under the Act for 2 
years (7 U.S.C. § 499d(b); see also 7 U.S.C. § 499d(c)). Similarly, the persons 
"responsibly connected" with Respondent cannot be licensed under the Act for 
2 years (7 U.S.C. § 499d(b); see also 7 U.S.C. § 499d(c)); and they cannot 
work for another licensee under the Act for 1 year (7 U.S.C. § 499h(b)). 
After 1 year, the Secretary may approve their employment by another licensee 
if the licensee furnishes a satisfactory bond; after 2 years, the Secretary may 
approve their employment by another licensee without a bond (7 U.S.C. 
§ 499h(b)). 

Respondent’s violations were "repeated," even if Respondent could have 
shown that some, or even many, of the sellers had been paid. See Reese Sales 
Co. v. Hardin, 458 F.2d 183, 187 (9th Cir. 1972); Eastern Produce Co. v. 
Benson, 278 F.2d 606, 610 n.6 (3d Cir. 1960). See also United Fruit & Veg. Co. 
v. Director of Fruit & Veg. Div., 668 F.2d 983, 983-85 (8th Cir.), cert. denied, 
456 U.S. 1007 (1982). 

In addition, Respondent’s violations were "flagrant," even if Respondent 
could have shown that some, or even many, of the sellers had been paid, since 
it has repeatedly been held that failures to pay promptly and in full (in 
amounts that are not de minimis) are "flagrant," irrespective of legitimate 
business problems that caused such failures.’ 

In fact, it is not even necessary to hold a hearing, notwithstanding a 
general denial in the Answer of payment violations, if the admitted facts, 
including admissions in a bankruptcy proceeding, show that payment violations 
were not de minimis. As stated in In re Veg-Mix, Inc., 44 Agric. Dec. 1583, 
1590 (1985), affd and remanded, 832 F.2d 601 (D.C. Cir. 1987): 


As stated above, in view of respondent’s bankruptcy admissions 
and Complainant’s Exhibits 1 and 2, it is clear that there is no 


See, e.g., Reese Sales Co. v. Hardin, 458 F.2d 183, 187 (9th Cir. 1972); In re The Caito 
Produce Co., 48 Agric. Dec. 602, 611 n.7 (1989); In re Finer Foods Sales Co., 41 Agric. Dec. 
1154, 1169-70 (1982), aff'd, 708 F.2d 774 (D.C. Cir. 1983); In re Wayne Cusimano, Inc., 40 
Agric. Dec. 1154, 1156-57 (1981), aff'd, 692 F.2d 1025 (Sth Cir. 1982); In re United Fruit & 
Vegetable Co., 40 Agric. Dec. 396, 403 (1981), aff'd, 668 F.2d 983 (8th Cir.), cert. denied, 456 
U.S. 1007 (1982); In re Columbus Fruit Co., 40 Agric. Dec. 109, 112-13 (1981), aff'd mem. , 673 
F.2d 551 (D.C. Cir. 1982), printed in 41 Agric. Dec. 89 (1982); In re M. & H. Produce Co., 34 
Agric. Dec. 700, 747 (1975), aff'd, 549 F.2d 830 (D.C. Cir.) (unpublished), cert. denied, 434 U.S. 
920 (1977). 
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material issue of fact that warrants holding a hearing. It is not 
necessary to show that the undisputed facts prove all the allegations 
in the complaint. The same order would be issued in this case 
unless the proven violations were de minimis.’ 


*The violations not specifically challenged in the present 
proceeding amount to over $70,000. 


Similarly, in the order denying reconsideration in Veg-Mi, it is stated (44 
Agric. Dec. at 2060): 


Although the complaint alleges that respondent failed to pay 
promptly six sellers over $70,000 for 50 lots of perishable fruits and 
vegetables, the "same order would be issued in this case unless the 
proven violations were de minimis" (Decision and Order at 15-16). 
Respondent raises no arguments that would have any possibility of 
reducing the violations to a de minimis status and, therefore, 
detailed discussion of respondent’s contentions is not necessary. 


The court, in affirming the administrative decision in Veg-Mix states 
(Veg-Mix, Inc. v. USDA, 832 F.2d 601, 607-08 (D.C. Cir. 1987): 


B. The Failure to Hold a Hearing 


1. Agriculture Department Requirements. Agriculture 
Department rules dispense with a hearing when no answer is filed, 
7 C.F.R. § 1.139 (1987) [footnote omitted], and Veg-Mix would 
have us infer from this that under every other circumstance a 
hearing must occur, regardless of the non-existence of material 
factual disputes. Since Veg-Mix answered the complaint with a 
denial of the allegations that some of the transactions were in 
interstate commerce and denials that some of the transactions were 
accurately described, it contends that a hearing was required. 


This argument strikes us as an utterly implausible application 
of the ancient maxim expressio unius est exclusio alterius. Common 
sense suggests the futility of hearings where there is no factual 
dispute of substance. Moreover, the agency has previously held that 
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obviously meritless denials and affirmative defenses do not require 
a PACA hearing, and it placed the burden on the respondent to 
show a substantial issue requiring a hearing. In re Fava & Co., 44 
Agric. Dec. 870 (1985). 


The Department’s view in Fava accords with our rulings that 
an agency may ordinarily dispense with a hearing when no genuine 
dispute exists. See Citizens for Allegan County, Inc. v. Federal Power 
Commission, 414 F.2d 1125, 1128 (D.C. Cir. 1969) (Leventhal, J.) 
("the right of opportunity for hearing does not require a procedure 
that will be empty sound and show, signifying nothing"). In 
Community Nutrition Institute v. Young, 773 F.2d 1356, 1364 (D.C. 
Cir. 1985), cert. denied, [475 U.S. 1123], 106 S. Ct. 1642, 90 L.Ed.2d 
187 (1986), we suggested that a "request for a hearing must contain 
evidence that raises a material issue of fact on which a meaningful 
hearing might be held." See also Cerro Wire & Cable Co. v. Federal 
Energy Regulatory Commission, 677 F.2d 124, 128-29 (D.C. Cir. 
1982). Thus we think the agency’s approach on the general issue 
of when a hearing is required was unexceptionable. 


The same situation involved in Veg-Mix, supra, was involved in In re Joe 


Phillips & Associates, Inc., 48 Agric. Dec. 583, 584-92 (1989), aff'd sub nom. 
Joe Phillips & Associates, Inc. v. Department of Agric., 923 F.2d 862 (9th Cir. 
1991) (Table) (text in WESTLAW), printed in 50 Agric. Dec. 847 (1991), in 
which a finding was made that Joe Phillips & Associates, Inc., committed 
willful, flagrant and repeated violations of section2 of the Act, 
notwithstanding the fact that Joe Phillips & Associates, Inc., “filed a formal 
answer denying non-payment for produce" (48 Agric. Dec. at 584), inasmuch 
as "the documents filed by respondent show that respondent paid only 1 of its 
23 produce creditors in full, and that the other 22 agreed to accept 60 cents 
on the dollar, in view of respondent’s bankruptcy" (48 Agric. Dec. at 585). 
The Ninth Circuit, in an unpublished decision without precedential status, 
agreed with the Veg-Mix doctrine (slip op. at 3-4, text in WESTLAW). 

For the foregoing reasons, even if the ALJ had erred in denying 
Respondent’s request for an adjournment, the error would have been harmless 
error. There is, however, no basis for Respondent’s contention that the ALJ 
abused his discretion, in this respect. The hearing date of April 21, 1992, was 
agreed upon in a telephone conference held on January 13, 1992, between 
counsel for both parties and the ALJ. It was further decided, during the same 
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telephone conference, that Complainant’s exhibits and witness list should be 
furnished to Respondent by February 27, 1992, and that Respondent’s exhibits 
and witness list should be furnished to Complainant by March 20, 1992, 1 
month before the hearing date. Respondent’s counsel waited until April 16, 
1992, 5 days before the hearing date, to request a postponement in order to 
obtain records from the bankruptcy court. Clearly, there was no abuse of 
discretion in denying such a late request for a postponement of the hearing. 

Respondent also argues on appeal that the record does not support the 
ALJ’s finding as to the exact amount of money not paid to creditors. 
However, as shown above, the precise amount of money owed to creditors is 
not material since the same order would be issued unless the amount owed 
was de minimis. 

With respect to the ALJ’s finding that Respondent "willfully" violated the 
Act, the sanctions specified above in the Act are applicable if the Respondent 
is found to have committed any “flagrant or repeated" violation (7 U.S.C. 
§§ 499d(b), 499h(b)). The Act does not refer to willful violations. In 
addition, since no license is being suspended or revoked, the wilfulness 
provisions of the Administrative Procedure Act (5 U.S.C. § 558(c)) are not 
applicable. George Steinberg & Son, Inc. v. Butz, 491 F.2d 988, 993-94 (2d 
Cir.), cert. denied, 419 U.S. 830 (1974); Joe Phillips & Associates, Inc. v. 
Department of Agric., 923 F.2d 862 (9th Cir. 1991) (Table) (text in 
WESTLAW, see note 9), printed in 50 Agric. Dec. 847, 853 n.9 (1991) (not 
precedential under 9th Circuit Rule 36-3). Also, the wilfulness provisions of 
the Administrative Procedure Act are not relevant since many of the violations 
occurred after a warning letter was sent to Respondent. Hence the issue as 
to whether Respondent’s violations were willful is moot. But, in any event, 
since Respondent violated express requirements of the Act (7 U‘S.C. 
§ 499b(4)) and regulations (7 C.F.R. § 46.2(aa)) by failing to make full 
payment promptly, the violations were clearly willful. See Finer Foods Sales 
Co. v. Block, 708 F.2d 774, 781-82 (D.C. Cir. 1983); In re The Caito Produce 
Co., 48 Agric. Dec. 602, 643-53 (1989), attached as an Appendix to this 
Decision. See also Cox v. United States, 925 F.2d 1102, 1105 (8th Cir.), cert. 
denied, 112 S.Ct. 178 (1991). 

Respondent contends that the ALJ erred in issuing a Bench Decision, 
since Respondent’s counsel was not served with a copy of Complainant’s 
proposed Bench Decision. The Rules of Practice authorize the ALJ to issue 
a Bench Decision upon motion or in his or her own discretion (7 C.F.R. 
§ 1.142(c)(1)). In some instances, the failure to serve a request for a 
proposed Bench Decision could require a remand to permit the Respondent 
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to file a reply to Complainant’s proposed Bench Decision. But in PACA 
payment violation cases, the law and policy are so well settled that the ALJ 
was compelled to issue the Order which he issued, based on the admitted 
facts. See In re Caito, supra, attached as an Appendix to this Decision. 
Complainant’s proposed Bench Decision consisted of boiler-plate language 
that is used repeatedly in PACA payment cases. After reading Respondent’s 
Brief on Appeal, it is clear that under the settled policy of this Department, 
the Order issued by the ALJ (and in this Decision) is the only Order that 
could be issued in this case. Accordingly, the failure to serve the proposed 
Bench Decision on Respondent was harmless error. 

Finally, Respondent argues that the ALJ erred in rejecting Respondent’s 
contention that, but for the involuntary petition of bankruptcy, Respondent 
would have paid all amounts due prior to the hearing. Since Respondent’s 
creditors had a strong financial motive for seeking full payment promptly, it 
is reasonable to infer that their involuntary bankruptcy action aided, rather 
than hampered, payment to creditors. I agree with the ALJ that a finding 
should be made that Respondent has committed willful, flagrant and repeated 
violations of section 2 of the Act, irrespective of the bankruptcy 
considerations. 

For the foregoing reasons, the following Order should be issued. 


Order 


Respondent has committed willful, flagrant and repeated violations of 
section 2 of the Act (7 U.S.C. § 499b), and the facts and circumstances set 
forth alone shall be published. 

This Order shall take effect on the 30th day after service of this Decision 
and Order on Respondent. 


Appendix 


In re The Caito Produce Co., 48 Agric. Dec. 602, 643-53 (1989). 
[Not published herein.-Editor] 
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In re: MIMS PRODUCE, INC. 
PACA Docket No. D-91-544. 
Decision and Order filed October 2, 1992. 


Default — Failure to make full payment promptly — Willful, flagrant and repeated violations 
— Interstate commerce — Failure to pay broker promptly — Revocation of license — Failure 
to file answer. 


The Judicial Officer affirmed the Decision by Judge Baker revoking Respondent’s license 
because Respondent failed to make full payment promptly to 20 sellers for 80 lots of perishable 
agricultural commodities totalling $574,088.02, and failed to make full payment promptly to a 
broker totalling $11,722.40. Where a timely Answer is not filed, a Default Order is appropriate. 
This case is governed by numerous precedents summarized in Jn re The Caito Produce Co., 48 
Agric. Dec. 602 (1989). 


Ben E. Bruner, for Complainant. 

Respondent, Pro se. 

Initial decision issued by Dorothea A. Baker, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.),' in which 
Administrative Law Judge Dorothea A. Baker (ALJ) filed an Initial Decision 
and Order on July 2, 1992, revoking Respondent’s license because Respondent 


failed to make full payment promptly to 20 sellers for 80 lots of perishable 
agricultural commodities totalling $574,088.02, and failed to make full payment 
promptly to a broker, in the total amount of $11,722.40. 

On August 25, 1992, Respondent appealed to the Judicial Officer, to 
whom final administrative authority to decide the Department’s cases subject 
to 5 U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35)? On 


‘See generally Campbell, The Perishable Agricultural Commodities Act Regulatory Program, in 
1 Davidson, Agricultural Law, ch. 4 (1981 and 1989 Cum. Supp.), and Becker and Whitten, 
Perishable Agricultural Commodities Act, in 10 Harl, Agricultural Law, ch. 72 (1980). 


The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 U.S.C. 
§§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted in 5 
U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in January 
1971, having been involved with the Department’s regulatory programs since 1949 (including 3 
years’ trial litigation; 10 years’ appellate litigation relating to appeals from the decisions of the prior 
Judicial Officer; and 8 years as administrator of the Packers and Stockyards Act regulatory 
program). 
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September 16, 1992, the case was referred to the Judicial Officer for decision. 

Based upon a careful consideration of the record, the Initial Decision and 
Order is adopted as the final Decision and Order in this case, with a few 
trivial changes, and with the effective date of the Order changed in view of the 
appeal. Additional conclusions by the Judicial Officer follow the ALJ’s 
conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.), hereinafter 
referred to as the "Act," instituted by a Complaint filed on May 7, 1991, by the 
Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the Complaint that 
during the period April 1989 through March 1990, Respondent purchased, 
received and accepted, in interstate commerce, from 20 sellers, 80 lots of fruits 
and vegetables, all being perishable agricultural commodities, but failed to 
make full payment promptly of the agreed purchase prices or balances thereof 
in the total amount of $574,088.02. It is also alleged in the Complaint that 
during the period May 1989 through July 1989, Respondent failed to make full 
payment promptly to a broker of the agreed brokerage fee, or balance thereof, 
in the total amount of $11,722.40, for negotiating the purchase contract of 25 
lots of tomatoes, being perishable agricultural commodities, which were 
accepted in interstate commerce. 

A copy of the Complaint was served upon Respondent, which Complaint 
has not been answered. The time for filing an Answer having run, and upon 
the motion of the Complainant for the issuance of a default order, the 
following Decision and Order is issued without further investigation or hearing 
pursuant to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, Mims Produce, Inc., is a corporation whose address is 
464 Finley Avenue West, Birmingham, Alabama 35204. 

2. Pursuant to the licensing provisions of the Act, license number 
760747 was issued to Respondent on November 28, 1975, was renewed 
annually, presently is in effect, and was next subject to renewal on or before 
November 26, 1992. 
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3. As more fully set forth in paragraph 5 of the Complaint, during the 
period April 1989 through March 1990, Respondent purchased, received and 
accepted in interstate commerce, from 20 sellers, 80 lots of fruits and 
vegetables, all being perishable agricultural commodities, but failed to make 
full payment promptly of the agreed purchase prices, or balances thereof, in 
the total amount of $574,088.02. 

4. It is also alleged in the Complaint that during the period May 1989 
through July 1989, Respondent failed to make full payment promptly to a 
broker of the agreed brokerage fee, or balance thereof, in the total amount 
of $11,722.40, for negotiating the purchase contract of 25 lots of tomatoes, 
being perishable agricultural commodities, which were accepted in interstate 
commerce. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 
20 transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 

Respondent’s failure to make full payment promptly with respect to the 
brokerage fees incurred in the 25 transactions set forth in Finding of Fact No. 


4, above, constitutes a violation of section 2 of the Act (7 U.S.C. § 499b). 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Under the Department’s Rules of Practice governing formal adjudicatory 
administrative proceedings instituted by the Secretary, a Respondent’s failure 
to file a timely Answer or deny the allegations of the Complaint constitutes 
an admission of the allegations in the Complaint and a waiver of hearing. 
Specifically, the Rules of Practice provide (7 C.F.R. §§ 1.136(a)-(c), .139, 
.141(a)): 


§ 1.136 Answer. 


(a) Filing and service. Within 20 days after the service of the 
complaint . . . the respondent shall file with the Hearing Clerk an 
answer signed by the respondent or the attorney of record in the 
proceeding. .. . 
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(b) Contents. The answer shall: 


(1) Clearly admit, deny, or explain each of the allegations of 
the Complaint and shall clearly set forth any defense asserted by 
the respondent; or 


(2) State that the respondent admits all the facts alleged in 
the complaint; or 


(3) State that the respondent admits the jurisdictional 
allegations of the complaint and neither admits nor denies the 
remaining allegations and consents to the issuance of an order 
without further procedure. 


(c) Default. Failure to file an answer within the time 
provided under § 1.136(a) shall be deemed, for purposes of the 
proceeding, an admission of the allegations in the Complaint, and 
failure to deny or otherwise respond to an allegation of the 
Complaint shall be deemed, for purposes of the proceeding, an 
admission of said allegation, unless the parties have agreed to a 
consent decision pursuant to § 1.138. 


§ 1.139 Procedure upon failure to file an answer or admission of 
facts. 


The failure to file an answer, or the admission by the answer 
of all the material allegations of fact contained in the complaint, 
shall constitute a waiver of hearing. Upon such admission or 
failure to file, Complainant shall file a proposed decision, along 
with a motion for the adoption thereof, both of which shall be 
served upon the respondent by the Hearing Clerk. Within 20 days 
after service of such motion and proposed decision, the respondent 
may file with the Hearing Clerk objections thereto. If the Judge 
finds that meritorious objections have been filed, Complainant’s 
Motion shall be denied with supporting reasons. If meritorious 
objections are not filed, the Judge shall issue a decision without 
further procedure or hearing. . . . 
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§ 1.141 Procedure for Hearing. 


(a) Request for Hearing. Any party may request a hearing on 
the facts by including such request in the complaint or answer, or 
by a separate request, in writing, filed with the Hearing Clerk 
within the time in which an answer may be filed. Failure to request 
a hearing within the time allowed for the filing of the answer shall 
constitute a waiver of such hearing. 


The Complaint states (Complaint at 10): 


Respondent’s attention is directed to Sections 1.136, 1.139 and 1.141 
of the Rules of Practice (7 CFR 1.136, 1.139 and 1.141), which 
specify, inter alia, the time for filing an Answer, the contents of an 
Answer, the effect of failure to file an Answer, and the effect of 
failure to request an oral hearing. 


In addition, the letter from the Hearing Clerk serving a copy of the 
Complaint on Respondent expressly and accurately advised Respondent of the 
effect of failure to file an Answer or plead specifically to any allegation of the 
Complaint. The letter states: 


In accordance with the rules of practice governing proceedings 
under the Act, a copy of which is enclosed, you will have 20 days 
from the receipt of this letter within which to file with the Hearing 
Clerk an original and three copies of your answer. Your answer 
should contain a definite statement of the facts which constitute the 
grounds of defense, and should specifically admit, deny or explain 
each of the allegations of the complaint. Failure to file an answer 
to or plead specifically to any allegation of the complaint, shall 
constitute an admission of such allegation. 


Within the same time allowed for the filing of your answer, you 
may, if you wish, request an oral hearing. Failure to file such a 
request will constitute a waiver, on your part, of oral hearing. 
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Accordingly, the default order was properly issued in this case. Although 
on rare occasions default decisions have been set aside for good cause shown 
or where Complainant did not object,’ Respondent has shown no basis for 
setting aside the default decision here.‘ 


3In re Veg-Pro Distributors, 42 Agric. Dec. 273 (1983) (remand order), final decision, 42 Agric. 
Dec. 1173 (1983) (default decision set aside because service of the complaint by registered and 
regular mail was returned as undeliverable, and respondent’s license under the Perishable 
Agricultural Commodities Act had lapsed before service was attempted); In re J. Fleishman & Co., 
38 Agric. Dec. 789 (1978) (remand order), final decision, 37 Agric. Dec. 1175 (1978); In re Christ, 
L.A.W.A. Docket No. 24 (Nov. 12, 1974) (remand order), final decision, 35 Agric. Dec. 195 
(1976); and see In re Gallop, 40 Agric. Dec. 217 (order vacating default decision) (case remanded 
to determine whether just cause exists for permitting late answer), final decision, 40 Agric. Dec. 
1254 (1981). 


“See In re Robertson, 47 Agric. Dec. 879 (1988) (default order proper where answer not filed); 

In re Morgantown Produce, Inc., 47 Agric. Dec. 453 (1988) (default order proper where answer 
not filed); In re Johnson-Hallifax, Inc., 47 Agric. Dec. 430 (1988) (default order proper where 
answer not filed); In re Charton, 46 Agric. Dec. 1082 (1987) (default order proper where answer 
not filed); In re Bejarano, 46 Agric. Dec. 925 (1987) (default order proper where timely answer not 
filed; respondent properly served even though his sister, who signed for the complaint, forgot to give 
it to him until after the 20-day period had expired); In re Zedric, 46 Agric. Dec. 948 (1987) (default 
order proper where timely answer not filed); In re Schmidt & Son, Inc., 46 Agric. Dec. 586 (1987) 
(default order proper where timely answer not filed); In re Carter, 46 Agric. Dec. 207 (1987) 
(default order proper where timely answer not filed; respondent properly served where complaint 
sent to his last known address was signed for by someone); In re McDaniel, 45 Agric. Dec. 2255 
(1986) (default order proper where timely answer not filed); In re Mayes, 45 Agric. Dec. 2320 
(1986) (default order proper where answer not filed), rev’d on other grounds, 836 F.2d 550 (6th 
Cir. 1987) (unpublished); In re Pieszko, 45 Agric. Dec. 2565 (1986) (default order proper where 
answer not filed); In re Henson, 45 Agric. Dec. 2246 (1986) (default order proper where answer 
admits or does not deny material allegations); In re Guffy, 45 Agric. Dec. 1742 (1986) (default order 
proper where answer, filed late, does not deny material allegations); In re Blaser, 45 Agric. Dec. 
1727 (1986) (default order proper where answer does not deny material allegations); In re Northwest 
Orient Airlines, 45 Agric. Dec. 2190 (1986) (default order proper where timely answer not filed); 
In re Schwartz, 45 Agric. Dec. 1473 (1986) (default order proper where timely answer not filed); 
In re Midas Navigation, Lid., 45 Agric. Dec. 1676 (1986) (default order proper where answer, filed 
late, does not deny material allegations); In re Gutman, 45 Agric. Dec. 956 (1986) (default order 
proper where answer does not deny material allegations); In re Daul, 45 Agric. Dec. 556 (1986) 
(default order proper where answer, filed late, does not deny material allegations); In re Eastern Air 
Lines, Inc., 44 Agric. Dec. 2192 (1985) (default order proper where timely answer not filed; 
irrelevant that respondent’s main office did not promptly forward complaint to its attorneys); In re 
Cuttone, 44 Agric. Dec. 1573 (1985) (default order proper where timely answer not filed; 
respondent Carl D. Cuttone properly served where complaint sent by certified mail to his last 
(continued...) 
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The requirement in the Department’s rules of practice that Respondent 
deny or explain any allegation of the Complaint and set forth any defense in 
a timely Answer is necessary to enable this Department to handle its large 
workload in an expeditious and economical manner. The Department’s five 
ALJ’s frequently dispose of 450 to 500 cases in a year. Last year the 
Department’s Judicial Officer disposed of 62 cases. In a recent month, 50 
new cases were filed with the Hearing Clerk. 

The courts have recognized that administrative agencies "should be ‘free 
to fashion their own rules of procedure and to pursue methods of inquiry 
capable of permitting them to discharge their multitudinous duties.” If 
Respondent were permitted to contest some of the allegations of fact at this 
late date, or raise new issues, all other Respondents in all other cases would 
have to be afforded the same privilege. Permitting such practice would greatly 
delay the administrative process and would require additional personnel. 
However, there is no basis for permitting Respondent to present matters by 
way of defense at this time. 


4(...continued) 

business address was signed for by Joseph A. Cuttone), aff'd per curiam, 804 F.2d 153 (D.C. Cir. 
1986) (unpublished); Jn re Corbett Farms, Inc., 43 Agric. Dec. 1775 (1984) (default order proper 
where timely answer not filed; respondent cannot present evidence that it is unable to pay $54,000 
civil penalty where it waived its right to a hearing by not filing a timely answer); In re Jacobson, 
43 Agric. Dec. 780 (1984) (default order proper where timely answer not filed); In re Buzun, 43 
Agric. Dec. 751 (1984) (default order proper where timely answer not filed; respondent Joseph 
Buzun properly served where complaint sent by certified mail to his residence was signed for by 
someone named Buzun); In re Mayer, 43 Agric. Dec. 439 (1984) (decision as to respondent Doss) 
(default order proper where timely answer not filed; irrelevant whether respondent was unable to 
afford an attorney), appeal dismissed, No. 84-4316 (Sth Cir. July 25, 1984); In re Lambert, 43 
Agric. Dec. 46 (1984) (default order proper where timely answer not filed); In re Berhow, 42 Agric. 
Dec. 764 (1983) (default order proper where timely answer not filed); In re Rubel, 42 Agric. Dec. 
800 (1983) (default order proper where respondent acted without an attorney and did not understand 
the consequences and scope of a suspension order); In re Pastures, Inc., 39 Agric. Dec. 395, 396-97 
(1980) (default order proper where respondents misunderstood the nature of the order that would be 
issued); In re Seal, 39 Agric. Dec. 370, 371 (1980) (default order proper where timely answer not 
filed); In re Thomaston Beef & Veal, Inc., 39 Agric. Dec. 171, 172 (1980) (default order not set 
aside because of respondents’ contentions that they misunderstood the Department’s procedural 
requirements, when there is no basis for the misunderstanding). 


5Cella v. United States, 208 F.2d 783, 789 (7th Cir. 1953), cert. denied, 347 U.S. 1016 (1954), 
quoting from FCC v. Pottsville Broadcasting Co., 309 U.S. 134, 143 (1940); accord Swift & Co. 
v. United States, 308 F.2d 849, 851-52 (7th Cir. 1962). 
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Even if Respondent were permitted to raise a new defense at this late 
date, it would be to no avail. See In re The Caito Produce Co., 48 Agric. Dec. 
602 (1989), attached as an Appendix to this Decision. 

For the foregoing reasons, the following Order should be issued. 


Order 


Respondent’s license is revoked. 
This Order shall take effect on the 30th day after service of this Decision 
on Respondent. 


APPENDIX 


In re The Caito Produce Co., 48 Agric. Dec. 602 (1989). 
[Not published herein.-Editor] 


In re: ALLSWEET PRODUCE CO., INC. 
PACA Docket No. D-90-528. 
Decision and Order filed October 28, 1992. 


Default — Failure to make full payment promptly — Willful, flagrant and repeated violations 
— Interstate commerce. 


The Judicial Officer affirmed the Decision by Judge Baker (ALJ) publishing the finding that 
Respondent has committed willful, flagrant and repeated violations by failing to make full 
payment promptly to eight sellers for 58 lots of perishable agricultural commodities totalling 
$278,120.85. This case is governed by numerous precedents summarized in Jn re The Caito 
Produce Co., 48 Agric. Dec. 602 (1989). 


Ben E. Bruner, for Complainant. 

Janice M. Woolley, Omaha, NE, for Respondent. 

Initial decision issued by Dorothea A. Baker, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a disciplinary proceeding under the Perishable Agricultural 
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Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.), in which 
Administrative Law Judge Dorothea A. Baker (ALJ) filed an Initial Decision 
and Order on August 6, 1992, publishing the finding that Respondent has 
committed willful, flagrant and repeated violations of section 2 of the Act 
(7 U.S.C. § 499b), by failing to make full payment promptly to eight sellers for 
58 lots of perishable agricultural commodities totalling $278,120.85. 

On September 10, 1992, Respondent appealed to the Judicial Officer, to 
whom final administrative authority to decide the Department’s cases subject 
to 5 U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35).” On 
October 5, 1992, the case was referred to the Judicial Officer for decision. 

Based upon a careful consideration of the record, the Initial Decision and 
Order is adopted as the final Decision and Order in this case, with a few 
trivial changes, and with the effective date of the Order changed in view of the 
appeal. Additional conclusions by the Judicial Officer follow the ALJ’s 
conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.), hereinafter 


referred to as the "Act," instituted by a Complaint filed on March 5, 1990, by 
the Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the Complaint that 
during the period December 1988 through February 1989, Respondent 
purchased, received, and accepted, in interstate and foreign commerce, from 
eight sellers, 58 lots of fruits and vegetables, all being perishable agricultural 
commodities, but failed to make full payment promptly of the agreed purchase 


“See generally Campbell, The Perishable Agricultural Commodities Act Regulatory Program, in 
1 Davidson, Agricultural Law, ch. 4 (1981 and 1989 Cum. Supp.), and Becker and Whitten, 
Perishable Agricultural Commodities Act, in 10 Harl, Agricultural Law, ch. 72 (1980). 


“The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 U.S.C. 
§§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted in 5 
U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in January 
1971, having been involved with the Department’s regulatory programs since 1949 (including 3 
years’ trial litigation; 10 years’ appellate litigation relating to appeals from the decisions of the prior 
Judicial Officer; and 8 years as administrator of the Packers and Stockyards Act regulatory 
program). 
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prices, in the total amount of $278,120.85. 

A copy of the Complaint was served upon Respondent, which filed an 
Answer thereto in which it denied that any of its actions were willful or 
flagrant, and that the cancellation of its customer orders and a restraining 
order obtained by Pat Brokerage, Inc., one of its suppliers, made it impossible 
for the Respondent to meet the terms of its payment arrangements with its 
suppliers. Respondent failed to deny the allegation contained in paragraph 
seven of the Complaint which alleged that "[o]n February 10, 1989, 
Respondent filed a Voluntary Petition pursuant to Chapter 7 of the 
Bankruptcy Code (11 U.S.C. § 1101 et seq.) in the United States Bankruptcy 
Court for the Southern District of Iowa, which has been designated as Case 
No. 89-00311C-J7.". In accordance with section 1.136(c) of the Rules of 
Practice Governing Formal Adjudicatory Administrative Proceedings Instituted 
By The Secretary (7 C.F.R. § 1.136(c)), Respondent’s failure to deny this 
allegation is hereby deemed an admission of that allegation. Complainant 
now has filed a motion for a decision based upon Respondent’s admissions in 
its bankruptcy proceeding.’ Based upon these admissions, the precedent 
which this forum is bound to follow’ requires that Complainant’s motion be 
granted. Therefore, upon the motion of the Complainant for the issuance of 
a Decision and Order based on admissions, the following Decision and Order 
is issued without further investigation or hearing pursuant to section 1.139 of 


the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, Allsweet Produce Co., Inc., was an Iowa corporation 
whose address was 2071 Dean Ave., Des Moines, Iowa 50317. 

2. Pursuant to the licensing provisions of the PACA, license number 
871080 was issued to Respondent on April 20, 1987. This license terminated 
on April 20, 1989, pursuant to section 4(a) of the PACA (7 U.S.C. § 499b(a)), 
when Respondent failed to pay the required annual renewal fee. 

3. As more fully set forth in paragraph 5 of the Complaint, during the 
period December 1988 through February 1989, Respondent purchased, 


Official notice is taken of the pleadings filed by Respondent in this proceeding designated as 
Case No. 89-00311C-J7, U.S. Bankr. Ct., S.D. Iowa. 


2Veg-Mix, Inc., 44 Agric. Dec. 1583, 1587-91 (1985), aff'd and remanded, 832 F.2d 601 (D.C. 
Cir. 1987), final decision on remand, 47 Agric. Dec. 1486 (1988). 
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received, and accepted in interstate and foreign commerce, from eight sellers, 
58 lots of fruits and vegetables, all being perishable agricultural commodities, 
but failed to make full payment promptly of the agreed purchase prices, in the 
total amount of $278,120.85. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 
58 transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of section 2 of the Act (7 U.S.C. 499b), for 
which the Order below is issued. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


This case is governed by numerous precedents, summarized in Jn re The 
Caito Produce Co., 48 Agric. Dec. 602 (1989), attached as an Appendix to this 
Decision. 

With respect to the ALJ’s finding that Respondent "willfully" violated the 
Act, which is challenged by Respondent, the sanctions specified above in the 
Act are applicable if the Respondent is found to have committed any "flagrant 
or repeated" violation (7 U.S.C. §§ 499d(b), 499h(b)). The Act does not refer 
to willful violations. In addition, since no license is being suspended or 
revoked, the wilfulness provisions of the Administrative Procedure Act 
(5 U.S.C. § 558(c)) are not applicable. George Steinberg & Son, Inc. v. Butz, 
491 F.2d 988, 993-94 (2d Cir.), cert. denied, 419 U.S. 830 (1974); Joe Phillips 
& Associates, Inc. v. Department of Agric., 923 F.2d 862 (9th Cir. 1991) (Table) 
(text in WESTLAW, see note 9), printed in 50 Agric. Dec. 847, 853 n.9 (1991) 
(not precedential under 9th Circuit Rule 36-3). Hence the issue as to 
whether Respondent’s violations were willful is moot. Furthermore, since 
Respondent violated express requirements of the Act (7 U.S.C. § 499b(4)) and 
regulations (7 C.F.R. § 46.2(aa)) by failing to make full payment promptly, 
Respondent’s violations were clearly willful. See Finer Foods Sales Co. v. 
Block, 708 F.2d 774, 781-82 (D.C. Cir. 1983); In re The Caito Produce Co., 48 
Agric. Dec. 602, 643-53 (1989), attached as an Appendix to this Decision. See 
also Cox v. United States, 925 F.2d 1102, 1105 (8th Cir.), cert. denied, 112 S.Ct. 
178 (1991). 

For the foregoing reasons, the following Order should be issued. 
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Order 


A finding is made that Respondent has committed willful, flagrant and 
repeated violations of section 2 of the PACA (7 U.S.C. § 499b), and the facts 
and circumstances set forth above shall be published. 

This Order shall take effect on the 30th day after service of this Decision 
on Respondent. 


Appendix 


In re The Caito Produce Co., 48 Agric. Dec. 602 (1989). 
[Not published herein.--Editor.] 


In re: ALLSWEET PRODUCE CO., INC. 
PACA Docket No. D-90-528. 
Order Changing Effective Date filed November 2, 1992. 


Ben E. Bruner, for Complainant. 
Janice M. Woolley, Omaha, NE, for Respondent. 
Order issued by Donald A. Campbell, Judicial Officer. 


At Respondent’s request, the Order filed in this proceeding on 
October 28, 1992, shall become effective on November 3, 1992. 
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REPARATION DECISIONS 


HORTICULTURE PRODUCERS FEDERATED ASSN., INC. M/T/N 
FEDERATION PRODUCE SALES vy. A. SAMS & SONS PRODUCE CO., 
INC. 

PACA Docket No. R-91-247. 

Decision and Order Issued June 18, 1992. 


Inspections identity of product - Material breach, failure to ship grade called for in contract - 
Suitable Shipping Condition Warranty, criteria for determining breach - Damages, price spread 
used to assess - Damages, freight for transit to different market allowed as consequential 
damages. 


Where a shipping point inspection and a destination restricted inspection were reversed by an 
appeal inspection two days after arrival, questions raised as to the identity of the product 
covered by the inspections were deemed insubstantial, and determination acknowledged to have 
been made by appeal inspector that product was the same as previously inspected was accorded 
weight in arriving at conclusion. A material breach of the contract by reason of a failure to ship 
U.S. No. 1 cabbage was found on the basis of the reversal, by the appeal inspection, of a 
shipping point inspection which showed that the cabbage graded U.S. No. 1. An additional 
breach of the warranty of suitable shipping condition was found on the basis of the same appeal 
inspection. Since the buyer did not promptly resell the cabbage there was no proof of the value 
of the damaged goods, and since the amount of defects found in excess of what would constitute 
good delivery was small, the spread of prices shown by market reports was used as a basis for 
assessing damages. In addition, the buyer was allowed, as consequential damages, the estimated 
cost of transporting the goods to the closest large market since there was no ready market for 
cabbage at the contract destination. 


George S. Whitten, Presiding Officer. 

Complainant, Pro se. 

Respondent, Pro se. 

Decision and Order issued by Donald A. Campbell, Judicial Officer. 


Preliminary Statement 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation in the 
amount of $5,093.26 in connection with transactions in interstate commerce 
involving two loads of cabbage. 

Copies of the report of investigation prepared by the Department were 
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served upon the parties. A copy of the formal complaint was served upon 
respondent which filed an answer thereto, denying liability to complainant. 

The amount claimed in the formal complaint does not exceed $15,000.00, 
and therefore the shortened method of procedure provided in the Rules of 
Practice (7 C.F.R. § 47.20) is applicable. Pursuant to this procedure, the 
verified pleadings of the parties are considered a part of the evidence in the 
case as is the Department’s report of investigation. In addition, the parties 
were given an opportunity to file evidence in the form of sworn statements, 
however, neither party did so. Neither party filed a brief. 


Findings of Fact 


1. Complainant, Horticulture Producers Federated Assn., Inc. M/T/N: 
Federation Produce Sales, is a corporation whose address is Rt. 5, Box 26, 
Monticello, Kentucky. 

2. Respondent, A. Sams & Sons Produce Co., Inc., is a corporation 
whose address is West Lake Road, Dunkirk, New York. At the time of the 
transactions involved herein, respondent was licensed under the Act. 

3. On or about June 28, 1990, complainant sold to respondent, and 
shipped from loading point in Tennessee to respondent in Dunkirk, New 
York, one truck load of cabbage consisting of 800 12 to 14 count bags of 
green cabbage at $4.25 per bag, or $3,400.00, f.0.b. The load of cabbage was 
accepted by respondent on arrival without complaint, and respondent has paid 
complainant $1,819.09, leaving a balance due of $1,580.91. 

4. On or about July 16, 1990, complainant sold to respondent, and 
shipped from loading point in Kentucky to respondent’s customer in Baxter 
Springs, Kansas, one truck load of bulk cabbage consisting of 40,263 pounds 
in 42 bulk cardboard bins, labeled "Federation Produce Sales, Monticello, KY 
606-348-8405," at a price of $.085 per pound, plus $5.00 per pallet for 18 
pallets, or a total of $3,512.35, f.0.b. 

5. The cabbage in the July 16, 1990, load was federally inspected at 
shipping point in Russell Springs, Kentucky on July 16, 1990, with the 
following results in relevant part: 


CARRIER: TRAILER 
INITIAL NO. OR LICENSE NO.: 4712-MN 


INSPECTION BEGUN: HOUR: 1:00 p.m., DATE: July 16, 1990; 
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INSPECTION COMPLETED: HOUR: 2:10 p.m., DATE: July 16, 
1990. 


CONDITION OF CARRIER: Mechanical Refrigeration Unit On. 
PRODUCT: Domestic type cabbage 


BRAND OR STAMPING: Federation Produce, Monticello, 
Kentucky 


MANIFESTED: 42 
TYPE & SIZE OF CONTAINER: Bulk Bins 
SIZE, COUNT, RANGE, OTHER: Mostly Medium, Some Large 


DEFECTS, DECAY, SOFT ROT DECAY: Within tolerance, 1% 
Soft Rot. 


GRADE: USS. No. 1, Green 


Hard Crisp Clean and Green 


6. The cabbage arrived at destination in Baxter Springs, Kansas, on July 
17, 1990. Complainant’s General Manager, Larry K. Snell, was informed by 
respondent’s Nancy Miller that respondent’s customer was complaining that 
the cabbage did not have a suitable taste for their cole slaw product. 

7. On July 18, 1990, at 9:50 a.m., a restricted federal inspection was 
made of cabbage at the place of business of respondent’s customer with the 
following results in relevant part: 


CAR INITIAL: PTC 4712; NUMBER: Minnesota 


COMMODITY: Domestic Cabbage; CONTAINER; No Label in 
Bulk Bins. 


SIZE: 1 to 7 pounds, mostly 2 to 4 pounds per head. 
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QUALITY: Grade defects range 4 to 28%, average 12%, mostly 
mechanical and old worm damage. 


CONDITION: Soft Rot in most samples ranges 6 to 21%, in many 
none, average 7% Bacterial Soft Rot. Average 2% damage by 
numerous black discolored areas. Average 1% damage by Tipburn. 


Fails to grade U.S. No. 1 account of grade defects. 


TEMPERATURES: Range 35.8 to 37.2°F. 


8. At about noon on July 18, 1990, respondent’s Miller faxed 
complainant’s Snell a copy of the federal inspection quoted above. Snell then 
informed Miller that he did not think that the cabbage inspected was his 
cabbage because the inspection showed that the bins had no label on them, 
and because the temperatures were much lower than would have been 
possible under truck refrigeration since the cabbage started out at 45 degrees. 

9. On July 19, 1990, at 9:30 a.m., an appeal inspection was made of the 
cabbage with the following results in relevant part: 


TRAILER LIC.:P MINNESOTA 
T c4712 


Condition of Equipment: Temperature control unit in operation. 
Doors closed. 


Products Inspected: Domestic type CABBAGE in cardboard bins 
printed "Federation Produce Sales, Monticello, KY." and marked 
with various numbers. Applicant states: 42 bins. 

Condition of Load: Through load, 2 bins wide 1 and 2 layers. 
Temperature of Product: At rear doors: Top 35° F.; Bottom 39° F. 


Size: Generally from 1-1/2 to 10, mostly 2 to 5 pounds per head. 
No undersize. 


Quality: Clean, well trimmed and mostly hard, some firm. Grade 
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defects from 5 to 15% average 9%, mechanical damage and old 
worm damage. 

Condition: Generally fresh and fairly good green color. Damage by 
Alternaria Leaf Spot average 1%. Damage by Tipburn in most 
samples none, in some from 16 to 40%, in few 4%, average 5% 
including 4% serious damage. No soft rot in most samples, in 
many from 4 to 16%, average 3%, Bacterial Soft Rot generally in 
early, few in advanced stages. 


Grade: Meets quality requirements, but fails to grade U.S. No. 1 
only account of condition. 


Remarks: Inspection mad (sic) during process of unloading. This 
covers an appeal inspection of the above described shipment which 
(sic) was previously inspected on July 16, 1990, and reported on 
Kentucky Federal-State Certificate Number D-147667 and was also 
inspected on July 18, 1990, and reported on restricted Federal 
Certificate Number G 434073, both of which are reversed as to 
grade. 


10. On August 1, 1990, respondent sold 19,172 pounds of the cabbage 
to Tanaka Produce, Inc., in Oklahoma City, Oklahoma, for $1,152.00. On July 
27, 1990, respondent sold 7,680 pounds of the cabbage to Sun Commission 
Co., in Dallas, Texas for $54.65. On August 1, 1990, respondent sold 2,874 
pounds of the cabbage to Farmer’s Market, in Fort Worth, Texas for $172.44. 
On July 20, 1990, respondent sent the balance of 10,537 pounds of the 
cabbage to Harvest Food Distribution for the needy at Kansas City, Missouri. 
Respondent credited complainant with the total of these amounts, or 
$1,379.09. Respondent charged complainant with freight to Baxter Springs, 
Kansas in the amount of $2,000.00, which included $1,000.00 for a two day lay 
over, and for freight from Baxter Springs, Kansas, to Oklahoma City, Ft. 
Worth, and Dallas in the total amount of $1,050.00; gave complainant credit 
for pallets in the amount of $90.00; and computed a net loss of $1,580.91, 
which it deducted from the amount of $3,400.00 due on the June 28, 1990, 
shipment, paying complainant the balance of $1,819.09. 

11. The informal complaint was filed on September 10, 1990, which was 
within nine months after the cause of action alleged herein accrued. 
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Conclusions 


Complainant contends that the cabbage inspected twice at destination in 
Baxter Springs, Kansas may not have been its cabbage, and additionally 
complains that the inspections were delayed. Complainant asserts that since 
the appeal inspection shows that the cabbage met quality requirements but 
failed to grade only on account of condition, the cabbage, if it had been 
inspected promptly, would have made good delivery. 

The question of identity of the product inspected was raised by 
complainant due to several factors. First, complainant asserted that the initial 
complaint from the receiver on July 17, the day of arrival, was only that the 
cabbage had too pungent a taste for use in its cole slaw production, and that 
nothing was said as to poor quality or condition. Second, respondent pointed 
to the fact, as disclosed by the shipping point inspection, that the bulk bins 
were labeled, whereas the first inspection at destination states: "No label in 
Bulk Bins." Third, complainant’s general manager, Larry K. Snell, argued that 
the temperatures disclosed by the destination inspections were inconsistent 
with the cabbage being the same as that which complainant shipped: 


. .. Another concern I had was the low temperature reported on 
the cabbage inspected on 7/18/90 of 35.8°F to 37.2°F. Our coolers 
will cool bulk cabbage to 45°F at best in slated wooden bins. We 
then transfer the cabbage to large cardboard bulk bins for loading 
on the trucks. This bin has very little ventilation if any and a reefer 
unit cannot improve or lower the temperature. Slaw manufacturers 
unload cabbage into forced air coolers that over a two or three day 
period they can pull product temperature down to 35°F... . 


Complainant’s first assertion does not, of course, show anything about 
the identity of the product. Except for the tipburn the subject cabbage would 
have made good delivery’ for cabbage sold as U.S. No. 1. The principal 
damage found by the appeal inspection, namely tipburn, is an internal defect 
which would have only been apparent upon cutting open the heads. 
Furthermore, most of the cabbage is stated to have had no tipburn. 

The second factor raised by complainant, the statement on the first 
destination inspection that the bins were not labeled, is no doubt due to the 


‘See infra, note 6. 
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fact that such inspection was a restricted inspection made of the cabbage while 
on the truck. The labels were likely facing the walls of the truck and were not 
visible to the inspector. The appeal inspection, "made during process of 
unloading," showed the content of the labels on the sides of the bins. 

Complainant’s contention as to the temperatures is also unconvincing. 
The restricted inspection would have covered only the bins at the rear of the 
truck, and the appeal inspection specifically states that the temperatures were 
taken "At rear doors." The bill of lading instructs the driver to set the 
thermostat on the cooling unit at 36 degrees, and the path of cold air in 
refrigerated trailers is well known to be along the top of the truck from front 
to rear. The bins at the rear of the truck would be the first to impede the 
flow of the air, and would receive the full brunt of the cold air.2 The 
cabbages sampled would likely be from near the top of the bins and it is 
therefore not surprising that the temperatures noted by the inspections at 
destination were low. 

All three inspections show that the cabbage was inspected on the same 
trailer. The policy of the Inspection Service is not to do an appeal inspection 
unless the inspector can be reasonably sure that the product is the same as 
that previously inspected.’ We conclude that there is no substantial basis to 
conclude that the product covered by the three inspections was not the same 
in each instance. 

The next question concerns whether there was a breach of contract by 
complainant. The appeal inspection reversed not only the restricted inspection 
made the day before at destination, but also the shipping point inspection. 
The reason for the reversal of the shipping point inspection was not the total 
quality defects found by the appeal inspection, which, at an average of nine 
percent, were within tolerance for U.S. No. 1, but rather the high range of 
tipburn, extending to 40 percent, in what was likely only one sample. 
Although tipburn is a condition defect, and generally subject to change over 
time, tipburn is not as liable to rapid change as most other condition defects. 
It is inconceivable that the sample which showed 40 percent tipburn at 
destination would have shown any less than 15 percent tipburn at shipping 


*The air coming from the cooler would be colder than 36 degrees, but an overall 36 degree 
ambient air temperature would be maintained by the thermostat cycling the cooler on and off. 


*See General Market Inspection Instructions for Use of Fresh Fruit and Vegetable Inspectors, 
Fresh Products Branch, Fruit and Vegetable Division, Agricultural Marketing Service, United 
States Department of Agriculture, p. 47, para. 129, (Jan. 1988). 
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point three days earlier. At 15 percent this one sample would have thrown 
the whole load out of grade. Accordingly there was a material breach of 
contract in that the load of cabbage did not grade U.S. No. 1 at shipping 
point. In addition, as the following discussion will elucidate, the appeal 
inspection also shows that there was a breach of the warranty of suitable 
shipping condition. 

The Regulations‘, in relevant part, define f.o.b. as meaning "that the 
produce quoted or sold is to be placed free on board the boat, car, or other 
agency of the through land transportation at shipping point, in suitable 
shipping condition .. . , and that the buyer assumes all risk of damage and 
delay in transit not caused by the seller irrespective of how the shipment is 
billed." Suitable shipping condition is defined’, in relevant part, as meaning, 
"that the commodity, at time of billing, is in a condition which, if the shipment 
is handled under normal transportation service and conditions, will assure 
delivery without abnormal deterioration at the contract destination agreed 
upon between the parties."° Normally we would allow for good delivery 


‘7 CER. § 46.43 (i). 
°7 CER. § 46.43(j). 


‘The suitable shipping condition provisions of the Regulations which require delivery to 
contract destination "without abnormal deterioration," or what is elsewhere called "good delivery" 
(7 C.F.R. § 46.44), are based upon case law predating the adoption of the Regulations. See 
Williston, Sales § 245 (rev. ed. 1948). Under the rule it is not enough that a commodity sold 
f.o.b., U.S. No. 1, actually be U.S. No. 1 at time of shipment. It must also be in such a condition 
at the time of shipment that it will make good delivery at contract destination. It is, of course, 
possible for a commodity that grades U.S. No. 1 at time of shipment, and is shipped under 
normal transportation service and conditions, to fail to make good delivery at destination due 
to age or other inherent defects which were not present, or were not present in sufficient degree 
to be cognizable by the federal inspector, at shipping point. Conversely, since the inherently 
perishable nature of commodities subject to the act dictates that a commodity cannot remain 
forever in the same condition, the application of the good delivery concept requires that we allow 
for a "normal" amount of deterioration. This means that it is entirely possible for a commodity 
sold f.o.b. under a U.S. grade description to fail, at destination, to meet the published tolerances 
of that grade, and thus fail to grade at destination, and nevertheless make good delivery. This 
is true because under the f.0.b. terms the grade description applies only at shipping point and 
the applicable warranty is only that the commodity thus sold will reach contract destination 
without abnormal deterioration, not that it will meet the grade description at destination. If the 
latter result is desired then the parties should effect a delivered sale rather than an f.o.b. sale. 
See Pinnacle Produce, Ltd. v. Produce Products, Inc., 46 Agric. Dec. 1155 (1987); G & S Produce 

(continued...) 
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approximately half again as much total defects as allowed by the published 
grade standards’ - in the case of cabbage sold as U.S. No. 1, about 15 
percent. However, here the transit period was only one day, and we would 
only allow about 12 percent. The appeal inspection, two days following 
arrival, was not too late to be considered prompt.* In any event, the average 
nine percent quality defects may be taken as reflecting the amount present on 
arrival since such defects are not subject to any substantial change. In view 
of the consistently good temperatures on the trailer, we will estimate that the 
total of nine percent condition defects would have been only six percent two 
days earlier, which means that the load would have exceeded what we would 
allow for good delivery by three percent. 

Since respondent accepted the subject cabbage, it became liable to 
complainant for the full purchase price thereof less damages resulting from 
complainant’s breach of contract. The measure of damages for breach of 
warranty is the difference at the time and place of acceptance between the 
value of the goods accepted and the value they would have had if they had 
been as warranted, unless special circumstances show proximate damages of 
a different amount.’ The value the cabbage would have had if it had been as 
warranted would normally be shown by the average price shown by applicable 
Market News reports at time of arrival.’® The value of the cabbage accepted 


6(...continued) 
v. Morris Produce, 31 Agric. Dec. 1167 (1972); Lake Fruit Co. v. Jackson, 18 Agric. Dec. 140 
(1959); and Haines Assn. v. Robinson & Gentile, 10 Agric. Dec. 968 (1951). For all commodities 
other than lettuce (for which specific good delivery standards have been promulgated) what is 
"normal" or abnormal deterioration is judicially determined. See Harvest Fresh Produce Inc. v. 
Clark-Ehre Produce Co., 39 Agric. Dec. 703 (1980). 


"See 7 C.F.R. § 51.450, which allows a tolerance of a total of 10% defects, including not more 
than 2% for soft or decay, for U.S. No. 1 cabbage. 


*See Bruce Newlon Co., Inc. v. Richardson Produce Co., 34 Agric. Dec. 897 (1975); D.L. 
Piazza Co. v. Stacy Distr. Co., 18 Agric. Dec. 307 (1959). 


°See UCC § 2 - 714(2). 


"See Pandol Bros., Inc. v. Prevor Marketing International, Inc., 49 Agric. Dec. 1193 (1990). 
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is best shown by the results of a prompt and proper resale.'' However, 
respondent did not resell the cabbage until eight to twelve days .after the 
appeal inspection at destination. This cannot be considered prompt. 
Moreover, the balance of 10,537 pounds of cabbage was given away, without 
benefit of a dump certificate, in violation of the regulations.’ For these 
reasons, we cannot use respondent’s resale of the cabbage as a method of 
establishing the value of the cabbage received by respondent. 

Where a buyer fails to prove the value of damaged produce, we 
frequently use the percentage of defects by which the damaged produce 
exceeds what we would allow for good delivery as the basis for computing 
damages. In this case, the percentage of defects by which the subject cabbage 
exceeded what we would allow for good delivery is only three percent. In a 
similar case, we made the following observation: 


In default of a proper accounting it is often more equitable to 
utilize price differentials as shown by market reports as the basic 
measure of damages where the amount by which condition defects 
exceed what would be allowed for good delivery is small. Although 
the range of prices is, unless otherwise stated in the market report, 
applicable to produce in good condition, the lower figure will be 
likely to more closely approximate the value of produce which only 


slightly exceeds what would be allowed for good delivery than would 
the application of the small percentage figure against the value the 
goods would have had if they had been as warranted. It is common 
knowledge within the industry that monetary damage will in these 
cases most certainly exceed what is reflected by the small 
percentage of condition defects. Our practice in the future will 
generally be to allow whichever is greater as between the 
application of a straight percentage allowance, or the price 
differential between average price and the lowest price as shown by 
applicable market reports. However, we will not allow a rigorous 
application of this method to violate our often stated intent of not 
allowing any uncertainty in the estimation of damages to benefit the 


"See R. F. Taplett Fruit & Cold Storage Co. v. Chinnok Marketing Co. et al., 39 Agric. Dec. 
1537 (1980). 


See 7 C.F.R. § 46.22 & 23. 
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party whose failure to properly account necessitated our resort to 
estimation.” 


The Uniform Commercial Code, section 2 - 723(2), provides that: 


(2) If evidence of a price prevailing at the times or places 
described in this Article is not readily available the price prevailing 
within any reasonable time before or after the time described or at 
any other place which in commercial judgment or under usage of 
trade would serve as a reasonable substitute for the one described 
may be used, making any proper allowance for the cost of 
transporting the goods to or from such other place. 


The closest market to the contract destination for which there are market 
quotations for green cabbage at the time in question is St. Louis, Missouri. 
Market News Reports for St. Louis on July 20, 1990, the first day on which 
sales could have been made, show prices of from $5.00 to $6.00 for green 
cabbage in 50 pound sacks, or a price spread of $.50 between the average 
price and the lowest price, or $.01 per pound. Allowing respondent damages 
of $.01 per pound for the 40,263 pounds sold to respondent on July 16, would 
result in total damages of $402.63. Respondent incurred a layover charge 
from the trucker of $500.00 per day or $1,000.00. This amount should be 
allowed to respondent as consequential damages. An additional amount of 
$500.00 should be allowed for estimated freight costs to transport the goods 
to a market such as St. Louis.* These amounts deducted from the contract 
price of $3,512.35, leaves $1,609.72 as the amount which respondent should 
have paid complainant for this load of cabbage. This amount combined with 
the $3,400.00 purchase price of the first load, as to which there was no 


See Supreme Berries, Inc. v. R. C. McEntire, Jr., 49 Agric. Dec. 1210 (1990). 


“When resorting to the use of an alternative market under UCC § 2-723(2) we usually do 
not make an allowance for the cost of transporting the goods to such other market. Such an 
allowance would only be "proper" where the prices in the alternative market could be deemed 
to be higher or lower due to such market’s greater or lesser distance from the source of supply. 
In this proceeding, the destination of Baxter Springs, Kansas contains no ready market for the 
resale of the cabbage, and transportation to another market was necessary in order to resell the 
cabbage. The additional freight costs should therefore be viewed as falling under the 
consequential damages provisions of UCC § 2-714(3), and not under the last phrase of UCC § 
2-723(2). 
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complaint, amounts to a total of $5,009.72. Respondent has already paid 
complainant the sum of $1,819.09, which leaves a balance still due of 
$3,190.63. Respondent’s failure to pay complainant this amount is a violation 
of section 2 of the Act for which reparation should be awarded to complainant 
with interest. 


Order 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $3,190.63, with interest thereon, at the rate of 13% 
per annum from August 1, 1990, until paid. 

Copies of this order shall be served upon the parties. 


LOOKOUT MOUNTAIN TOMATO & BANANA CO., INC. v. CASE 
PRODUCE, INC. 

PACA Docket No. R-91-308. 

Decision and Order issued September 30, 1992. 


Evidence - Burden of proof - Contract terms - Custom - Acceptance - F.O.B. terms assumed - 
Suitable shipping condition - Good delivery - Tomatoes -Inspections - Timeliness - Quality 
defects - Inherent defects. 


Where both parties put forth affirmative but conflicting allegations as to whether tomatoes were 
sold without reference as to grade, or as 80 percent U.S. No. 1, the burden rested upon each to 
establish its allegation by a preponderance of the evidence. Industry custom alleged by buyer 
was Stated to require proof by numerous instances of actual practice, rather than by the opinion 
of a witness. The buyer was found to have accepted the tomatoes by unloading them from the 
truck, and to therefore be liable to the seller for the full purchase price, less any damages found 
to have resulted from any breach of contract by the seller. The existence of f.o.b. terms were 
assumed in absence of any statement in ihe contract documents as to whether the contract was 
f.o.b. or delivered, and under such terms the suitable shipping condition rule was found to be 
applicable. A federal inspection, giving both quality and condition defects, and made 12 days 
after arrival, was used to show quality defects at time of arrival. Such inspection when combined 
with another federal inspection, giving only condition defects and made one day after arrival, 
showed that the tomatoes made good delivery for tomatoes sold as 80 percent U.S. No. 1. The 
fact that the later inspection showed excessive condition defects did not establish a breach of the 
warranty of merchantability due to an inherent defect. 


George S. Whitten, Presiding Officer. 
LeRoy Gudgeon, Long Grove, IL, for Complainant. 
W. T. Geddings, Jr., Manning, SC, for Respondent. 
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Decision and Order issued by Donald A. Campbell, Judicial Officer. 


Preliminary Statement 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation in the 
amount of $4,803.00 in connection with a transaction in interstate commerce 
involving a truckload of tomatoes. 

Copies of the report of investigation prepared by the Department were 
served upon the parties. A copy of the formal complaint was served upon 
respondent which filed an answer thereto, denying liability to complainant. 

The amount claimed in the formal complaint does not exceed $15,000.00, 
and therefore the shortened method of procedure provided in the Rules of 
Practice (7 C.F.R. § 47.20) is applicable. Pursuant to this procedure, the 
verified pleadings of the parties are considered a part of the evidence in the 
case as is the Department’s report of investigation. In addition, the parties 
were given an opportunity to file evidence in the form of sworn statements. 
Complainant filed an opening statement, respondent filed an answering 
statement, and complainant filed a statement in reply. Complainant also filed 
a brief. 


Findings of Fact 


1. Complainant, Lookout Mountain Tomato & Banana Co., Inc., is a 
corporation whose address is 1212 Peeples Street, Chattanooga, Tennessee. 

2. Respondent, Case Produce, Inc., is a corporation whose address is P. 
O. Box 13525, Columbia, South Carolina. At the time of the transaction 
involved herein, respondent was licensed under the Act. 

3. On or about August 9, 1990, complainant sold to respondent, and 
shipped from loading point in Tennessee to respondent in Columbia, South 
Carolina, one truckload of tomatoes consisting of 167 cartons of size 5x6 and 
535 cartons of size 6x6 from lot 21, 313 cartons of size 5x6 and 299 cartons of 
size 6x6 from lot 8, and 286 cartons of size 6x6 from lot 6, at $9.00 per carton 
for the size 5x6, and $8.00 per carton for the size 6x6, plus $.15 per carton for 
palletizing, or a total of $13,520.00, f.0.b. 

4. The contract was negotiated through Dock Case of Bonita Brokerage 
Co., Ft. Myers, Florida, who acted as broker. 

5. Following arrival of the load at destination on August 10, 1990, the 
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load (stated by applicant to consist of 1,440 cartons) was federally inspected 
at 1:55 p.m., while the truck was being unloaded at the place of business of 
respondent. An abridged report of that inspection, together with the official 
certificate, reveal the following in substance and in relevant part: 


Product description: "TOMATOES in cartons branded Lookout 
Mountain Brand Tomatoes Packed By Lookout Mountain Tomato 
& Banana Co. Dayton, Tenn. Chattanooga, Tenn. Net Wt. 25 lbs. 
Stamped (5x6 & lIgr or 6x6 noted) Also numbers (8, 6 and 21 
noted)" 


Temperatures: "At rear doors. Top 68 F. Bottom 66 F." 
Condition: 
Lot 21: 5x6 [167 cartons] 


6x6 [535 cartons] Average approximately 100% green 
and breakers. Decay average less than 1/2 of 1 %. 
Average 7% damage including 1% serious damage by 
skin checks. Average 4% damage including 1% serious 
damage by sunken discolored areas. 


Lot 8: 5x6 [313 cartons] Average approximately 95% 
green and breakers, 5% turning and pink. 
Decay average less than 1%. Range 9 to 19% 
in most cartons, none in some, Average 11% 
damage including 5% serious damage by skin 
checks. Average 6% damage including 2% 
serious damage by sunken discolored areas. 


6x6 [299 cartons] Average approximately 95% green and 
breakers, 5% turning and pink. Average less than 1% 
decay. Average 9% damage including 4% serious 
damage by skin checks. Average 1% damage by sunken 
discolored areas. 


Lot 6: 6x6 [286 cartons] Average approximately 
100% green and breakers. Decay averages 
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2%. Average 3% damage by skin checks. 
Average 5% damage including 2% serious 
damage by sunken discolored areas. 


The inspection did not report quality defects. 


6. On August 22, 1990, at 8:30 a.m., at the place of business of 
respondent, tomatoes stated to amount to 1360 cartons from the same load 
were again federally inspected. Such inspection covered both quality and 
condition. The inspection stated as follows in relevant part: 


Quality: Each lot: Clean, well developed mostly well, some fairly 
well formed, fairly smooth to smooth. Grade defects range 4 to 
20%, average 6% damage including range 2 to 8%, average 3% 
serious damage, mostly cuts, insects." 


Condition: Lots 6 and 8: Average approximately 5% green and 
breakers, 10% turning and pink, 85% light red and red. Average 
2% decay. Range 8 to 36%, average 17% damage, including 12% 
serious damage and 2% very serious damage by sunken discolored 
areas. Range 4 to 28% average 16% damage, including 10% 
serious damage by skin checks. 

Lot 21: Average approximately 10% turning and pink, 90% light 
red and red. 1% decay. Average 8% damage, including 4% 
serious damage and 1% very serious damage by sunken discolored 
areas. Average 6% damage, including 3% serious damage by skin 
checks. 


Grade: Lots 6 and 8: Meet Quality Requirements but fails to 
grade US Combination account condition. 
Lot 21: US Combination. 


7. At the time of the transaction involved herein, respondent was 
licensed under the Act. 


Conclusions 


Complainant seeks to recover the purchase price of one truckload of 
tomatoes purchased by respondent. Complainant in setting forth the alleged 
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terms of the contract in the formal complaint did not mention any agreed U. 
S. grade for the tomatoes. Respondent, however, has asserted that the parties 
agreed that the tomatoes would be 80 percent U. S. No. 1 grade, or better. 
Where the parties put forth affirmative, but conflicting allegations with respect 
to the terms of the contract, the burden rests upon each to establish its 
allegation by a preponderance of the evidence.’ Complainant did not directly 
assert that the parties specifically agreed to a no grade contract. Respondent 
has specifically asserted that there was an agreement that the tomatoes would 
be 80 percent U. S. No. 1. In addition, complainant submitted the affidavit 
of William (Bill) V. Richardson, who said that he was the party who 
conducted all negotiations on behalf of complainant, and who made the 
following admission: 


Affiant did not warrant to the broker that the tomatoes to be 
(sic) 80% or better US # 1, but, in the course of conversation with 
Mr. Dock Case of Bonita Brokerage Co. on the 9th, he mentioned 
to Mr. Dock Case, that he thought the tomatoes were above 85% 
US #iquality (sic), but that he was only authorized to go to 80% 
at origin, and if the 80% US # 1 quality at origin is considered as 
part of the contract, so be it. 


In addition, the broker’s confirmation described the tomatoes as "80% or 
Better US # 1 Tomatoes" and also stated at the bottom: "Approximately 85% 
or Better US # 1." We have concluded that the contract called for the 
tomatoes to be 80 percent U. S. No. 1, f.0.b. 

The record reveals that respondent accepted the tomatoes by unloading 
them from the truck.’ A buyer who accepts produce becomes liable to the 
seller for the full purchase price thereof, less any damages resulting from any 


‘Vernon C. Justice v. Eastern Potato Dealers of Maine, Inc., 30 Agric. Dec. 1352 (1971); 
Harland W. Chidsey Farms v. Bert Guerin, 27 Agric. Dec. 384 (1968). 


"See 7 C.F.R. § 46.2 (dd)(1). See also M. J. Duer & Co., Inc. v. The J. F. Sanson & Sons Co. 
and C. H. Robinson Co., 49 Agric. Dec. 620 (1990); Theron Hooker Co. v. Ben Gatz Co., 30 Agric. 
Dec. 1109 (1971); and Charles P. Tatt Fruit Co. v. Mac’s Produce, 9 Agric. Dec. 802 (1950). 
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breach of contract by the seller.2 The burden is on a buyer to establish a 
breach as to accepted goods.’ 

Complainant alleged in the formal complaint that the contract was f.o.b. 
Respondent did not deny this allegation in its answer. Although the broker’s 
memorandum of sale did not have either the f.o.b. or delivered boxes checked, 
we conclude that the contract herein was f.o.b., shipping point.° 

The Regulations®, in relevant part, define f.o.b. as meaning "that the 
produce quoted or sold is to be placed free on board the boat, car, or other 
agency of the through land transportation at shipping point, in suitable 
shipping condition . . . , and that the buyer assumes all risk of damage and 
delay in transit not caused by the seller irrespective of how the shipment is 
billed." Suitable shipping condition is defined’, in relevant part, as meaning, 
“that the commodity, at time of billing, is in a condition which, if the shipment 
is handled under normal transportation service and conditions, will assure 
delivery without abnormal deterioration at the contract destination agreed 
upon between the parties." 

The suitable shipping condition provisions of the Regulations ( 7 C.F.R. 
§ 46.43(j)) which require delivery to contract destination "without abnormal 
deterioration," or what is elsewhere called "good delivery" (7 C.F.R. § 46.44), 
are based upon case law predating the adoption of the Regulations.’ Under 
the rule it is not enough that a commodity sold f.0.b., U.S. No. 1, actually be 
U.S. No. 1 at time of shipment. It must also be in such a condition at the 


*Norden Fruit Co., Inc. v. E D P Inc., 50 Agric. Dec. 1865 (1991); Granada Marketing, Inc. v. 
Jos. Notarianni & Company, Inc., 47 Agric. Dec. 329 (1988); Jerome M. Matthews v. Quong Yuen 
Shing & Co., 46 Agric. Dec. 1681 (1987). 


“See UCC 2-607(4). See also The Grower-Shipper Potato Co. v. Southwestern Produce Co., 28 
Agric. Dec. 511 (1969). 


*"_ . the existence of f.0.b. terms are (sic) assumed when the contract is silent as to terms of 
delivery, . . .". Hunts Point Tomato Co., Inc. v. S & K Farms, Inc., 42 Agric. Dec. 1224, at 1225, 
(1983). See UCC § 2-503, Comment 5. See also J. White & R. Summers, Handbook of the Law 
Under the Uniform Commercial Code, § 5-2, p. 143 (1972). 


°7 CER. § 46.43 (i). 
"1 CER. § 46.43()). 


*See Williston, Sales § 245 (rev. ed. 1948). 
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time of shipment that it will make good delivery at contract destination. It is, 
of course, possible for a commodity that grades U.S. No. 1 at time of 
shipment, and is shipped under normal transportation service and conditions, 
to fail to make good delivery at destination due to age or other inherent 
defects which were not present, or were not present in sufficient degree to be 
cognizable by the federal inspector, at shipping point. Conversely, since the 
inherently perishable nature of commodities subject to the Act dictates that 
a commodity cannot remain forever in the same condition, the application of 
the good delivery concept requires that we allow for a "normal" amount of 
deterioration. This means that it is entirely possible for a commodity sold 
f.o.b. under a U.S. grade description to fail, at destination, to meet the 
published tolerances of that grade, and thus fail to grade at destination, and 
nevertheless make good delivery.’ This is true because under the f.o.b. terms 
the grade description applies only at shipping point, and the applicable 
warranty is only that the commodity thus sold will reach contract destination 
without abnormal deterioration, not that it will meet the grade description at 
destination.” If the latter result is desired then the parties should effect a 
delivered sale rather than an f.o.b. sale. For all commodities other than 
lettuce (for which specific good delivery standards have been promulgated) 
what is "normal" or abnormal deterioration is judicially determined.” 

The subject tomatoes (except for 167 cartons of size 5x6 from lot 21) 


were subjected to prompt federal inspection on arrival at respondent’s place 


°See Pinnacle Produce, Ltd. v. Produce Products, Inc., 46 Agric. Dec. 1155 (1987); G & S 
Produce v. Morris Produce, 31 Agric. Dec. 1167 (1972); Lake Fruit Co. v. Jackson, 18 Agric. Dec. 
140 (1959); and Haines Assn. v. Robinson & Gentile, 10 Agric. Dec. 968 (1951). 


As an illustration, the United States Standards for Grades of Lettuce ( 7 C.F.R. § 51.2510 
et seq.) allow lettuce to grade U.S.No.1 with 1 percent decay at shipping point or 3 percent decay 
at destination. The good delivery standards, however, allow an additional "2 percent decay . . 
. in excess of the destination tolerances provided . . . in the U.S. Standards for Grades of 
Lettuce." Thus lettuce sold as U.S. No. 1, f.0.b., could have 4 percent decay at destination and 
therefore fail to grade U.S. No. 1, but nevertheless make good delivery since the amount of 
decay would not exceed the total of 5 percent allowed by the good delivery standards. Of 
course, in the case of other commodities for which specific good delivery standards have not 
been promulgated, the concept of good delivery allows a similar expansion of any destination 
grade tolerances under the judicial determination of good delivery. See cases cited at note 9, 
supra. 


"See Harvest Fresh Produce Inc. v. Clark-Ehre Produce Co., 39 Agric. Dec. 703 (1980). 
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of business in Columbia, S.C. Unfortunately, respondent did not request that 
the inspection cover quality defects. However, since quality defects are not 
subject to substantial change, we will use the inspection made of 1,360 cartons 
of the tomatoes remaining on August 22, 1990, at respondent’s place of 
business, as set forth in finding of fact 6 for the amount of quality defects in 
the tomatoes. This inspection, as well as an additional inspection made on 
August 16, is too remote in time to be of any use in showing condition defects 
present in the tomatoes under the suitable shipping condition rule.” 

In arriving at a determination of whether the tomatoes made good 
delivery the load as a whole must be considered, including the portion not 
inspected, and the portion not inspected must be considered to have had no 
defects. However, in this case our assessment of whether the load made good 
delivery can be simplified because the worst lot of tomatoes, namely the size 
5x6’s from lot 8 clearly made good delivery under the terms of the contract. 
Such tomatoes had a total of 17 percent condition defects, including 7 percent 
serious defects. When we add the 6 percent quality defects shown by the 
inspection of August 22, this lot had a total of 23 percent condition and 
quality defects. For tomatoes sold as 80 percent U. S. No. 1 we would allow 
approximately 30 percent total quality and condition defects for good delivery 
on a coast to coast shipment. While for a shipment over a short distance we 
would allow slightly less, it is clear that this load of tomatoes would not run 
afoul of even a substantially stricter standard. We conclude that the tomatoes 
made good delivery under the contract between the parties. Accordingly, 
respondent is liable to complainant for the full purchase price of the tomatoes, 
or $13,520.00, less the $8,717.00 already paid, or $4,803.00. 

Respondent made one additional assertion which should be addressed. 
Respondent has alleged that an industry custom exists under which green 
tomatoes are shipped with the understanding that they will ripen without 
excessive spoilage. We know of no such custom. Furthermore, we have held 
many times that industry custom must be proved by numerous instances of 


See Borton & Sons, Inc. v. Firman Pinkerton Co., Inc., PACA Docket No. R-91-184, decided 
May 28, 1992,51 Agric. Dec. _ (1992); Dan R. Dodds v. Produce Products, Inc., 48 Agric. Dec. 
682 (1989); Joe Phillips, Inc. v. Anthony Abbate Fruit Distributors, 26 Agric. Dec. 760 (1967); 
Jackson Produce Co. v. Hyman Goldsamt & Co., 18 Agric. Dec. 910 (1959); D.L. Piazza Co. v. 
Stacy Distributing Co., 18 Agric. Dec. 307 (1959); and Vaughn-Griffin Packing Co. v. Thomas 
Aeozzo & Son, 17 Agric. Dec. 1035 (1958). 
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actual practice, rather than the opinion of a witness.’* We have, in the past, 
found a breach of the warranty of merchantability due to the failure of green 
tomatoes to ripen due to an inherent defect.'* However, the inspection on 
the August 22, shows only a gradual increase in condition defects as the 
subject tomatoes ripened. The warranty of merchantability is applicable only 
at shipping point, and respondent has not shown a breach of that warranty. 

Section 5(a) of the Act requires that we award to the person or persons 
injured by a violation of section 2 of the Act "the full amount of damages 
sustained in consequence of such violations." Such damages include 
interest.’° Since the Secretary is charged with the duty of awarding damages, 
he also has the duty, where appropriate, to award interest at a reasonable rate 
as a part of each reparation award.’° We have determined that a reasonable 
rate is 10 percent per annum. 


Order 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $4,803.00 with interest thereon, at the rate of 10% 
per annum from September 1, 1990, until paid. 

Copies of this order shall be served upon the parties. 


California Fruit Exchange v. Spracale Fruit Co., 89 F. Supp. 580 (W.D. PA. 1950); Coast 
Marketing Co. v. World Wide Marketing Co., Inc., 30 Agric. Dec. 1742 (1971); Michael Santelli & 
Sons, Inc. v. Samuel H. Rubenstein, 21 Agric. Dec. 1053 (1962); M.R. Davis & Bros. v. William J. 
Flynn, 20 Agric. Dec. 1069 (1961). 


“See Brown & Hill v. U.S. Fruit Co., 20 Agric. Dec. 891 (1961); and J. D. Bearden Produce 
Company v. Pat’s Produce Company, 12 Agric. Dec. 682 (1953). Compare L. E. Jensen & Sons, 
Inc. v. Huston Produce, Inc., PACA Docket No. R-89-47, decided May 11, 1992, 51 Agric. Dec. 
____ (1992); Lookout Mountain Tomato & Banana Co., Inc. v. Consumer Produce Co., Inc. of 
Pittsburgh, 50 Agric. Dec. 960 (1991); Hunts Point Tomato Co., Inc. v. Maryland Fresh Tomato 
Co., Inc., 47 Agric. Dec. 773 (1988). 


5. & N Railroad Co. v. Sloss Sheffield Co., 269 U.S. 217 (1925); L & N Railroad Co. v. Ohio 
Valley Tie Co., 242 U.S. 288 (1916). 


'°See Perl Grange Fruit Exchange, Inc. v. Mark Bernstein Company, Inc., 29 Agric. Dec. 978 
(1970); John W. Scherer v. Manhattan Pickle Co., 29 Agric. Dec. 335 (1970); and W. D. Crokett 
v. Producers Marketing Association, Inc., 22 Agric. Dec. 66 (1963). 
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ALVA PRODUCE, INC. v. SOIK SALES, INC. 
PACA Docket No. R-92-121. 
Decision and Order issued October 29, 1992. 


Contract terms - Rejection by buyer’s customer is not rejection to seller. Damages - Cost of 
freight allowed under UCC § 2 - 714(1) where usual measure of damages inapplicable 


Where complainant maintained that chipping potatoes were accepted at shipping point and 
respondent maintained that they were sold on delivered basis, it was found that the record did 
not support either contention and the potatoes were found to have been sold f.o.b. Buyer 
claimed to have rejected potatoes to seller following failure to chip on arrival, but showed only 
that potatoes were rejected by buyer’s customer to buyer and failed to show rejection by buyer 
to seller. Buyer did, however, show prompt notice of breach to seller, but did not furnish an 
accounting of the resale of the potatoes, and could not be awarded damages based on the usual 
measure of damages. However, buyer was allowed the cost of freight as damages based on UCC 
§ 2 - 714(1). 


George S. Whitten, President Officer. 

Complainant, Pro se. 

Respondent, Pro se. 

Decision and Order issued by Donald A. Campbell, Judicial Officer. 


Preliminary Statement 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation in the 
amount of $16,987.90 in connection with transactions in interstate commerce 
involving chipping potatoes. 

Copies of the report of investigation prepared by the Department were 
served upon the parties. A copy of the formal complaint was served upon 
respondent which filed an answer thereto, denying liability to complainant, and 
also including a counterclaim arising out of the same transactions as those 
which were the subject of the complaint. Complainant filed a reply to the 
counterclaim denying any liability thereunder. 

The amount claimed in the formal complaint exceeds $15,000.00, 
however, the parties waived oral hearing, and therefore the shortened method 
of procedure provided in the Rules of Practice (7 C.F.R. § 47.20) is 
applicable. Pursuant to this procedure the verified pleading of the parties are 
considered a part of the evidence in the case as is the Department’s report of 
investigation. In addition the parties were given an opportunity to file 
evidence in the form of sworn statements. Complainant did not file an 
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opening statement. Respondent filed an answering statement, and 
complainant filed a statement in reply. Respondent also filed a brief. 


Findings of Fact 


1. Complainant, Alva Produce, Inc., is a corporation whose address is 
P. O. Box 921, Alvarado, Minnesota. At the time of the transactions involved 
herein, complainant was licensed under the Act. 

2. Respondent, Soik Sales, Inc., is a corporation whose address is 6213 
County Hwy HH, Stevens Point, Wisconsin. At the time of the transactions 
involved herein, respondent was licensed under the Act. 

3. On or about May 21, 1991, complainant sold to respondent, under 
purchase order B0900, one bulk load of kennebec potatoes for chipping, 
consisting of 44,400 pounds at $9.50 per cwt., or $4,218.00, f.0.b. Respondent 
accepted the potatoes and has not paid complainant any part of the purchase 
price. 

4. On or about May 21, 1991, complainant sold to respondent, under 
purchase order B0882, one bulk load of kennebec potatoes for chipping, 
consisting of 46,420 pounds at $9.50 per cwt., or $4,409.90, f.0.b. The potatoes 
were shipped to respondent’s customer in Louisville, Kentucky where they 
failed to chip at the proper color. Respondent promptly notified complainant 
on May 23, 1991, of the failure of the potatoes to chip. Respondent then 
transported the potatoes to Sommers, Wisconsin and turned them over to 
Newmiller Farms to rework and resell. 

5. On or about May 21, 1991, complainant sold to respondent, under 
purchase order B0883, one bulk load of kennebec potatoes for chipping, 
consisting of 42,060 pounds at $9.50 per cwt., or $3,995.70, f.0.b. The potatoes 
were shipped to respondent’s customer in Louisville, Kentucky where they 
failed to chip at the proper color. Respondent promptly notified complainant 
on May 23, 1991, of the failure of the potatoes to chip. Respondent then 
transported the potatoes to Sommers, Wisconsin and turned them over to 
Newmiller Farms to rework and resell. Respondent has paid complainant 
$3,942.50 on this load. 

6. On or about May 22, 1991, complainant sold to respondent, under 
purchase order B0884, one bulk load of kennebec potatoes for chipping, 
consisting of 45,940 pounds at $9.50 per cwt., or $4,364.30, f.o.b. The potatoes 
were shipped to respondent’s customer in Louisville, Kentucky where they 
failed to chip at the proper color. Respondent promptly notified complainant 
on May 25, 1991, of the failure of the potatoes to chip. Respondent then 
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transported the potatoes to Sommers, Wisconsin and turned them over to 
Newmiller Farms to rework and resell. 

7. The formal complaint was filed on September 24, 1991, which was 
within nine months after the causes of action herein accrued. 


Conclusions 


Complainant alleges that the potatoes were received and accepted at 
shipping point and that the entire purchase price is due on each of the four 
transactions which are the subject of the complaint. Respondent has admitted 
that the purchase price relative to the potatoes covered by purchase order 
B0900 is due, but alleges that the delivered weight was slightly less than the 
weight billed by complainant so that only $4,110.08 is due rather than the 
invoice amount of $4,218.00, and states that it has withheld payment to off set 
the amount which it alleges is due on its counterclaim stemming from freight 
charges alleged to be greater than returns realized on the resale of the last 
three loads of potatoes.’ Respondent also offered several defenses alleged 
to be applicable to the latter three loads. 

First, respondent alleges that the potatoes were not received and 
accepted at shipping point but were purchased on the basis of "$9.50/cwt. 
delivery acceptance." The invoices issued by complainant have typed near the 
top the words: "ALL SALES SUBJECT TO TERMS LIMITING 
WARRANTY AND REMEDY," but nowhere is it stated what the limiting 
terms were. Such invoices do not state that the terms were f.0.b., nor do they 
state any other contract terms. Presumably, since there were purchase order 
numbers, purchase orders were issued by respondent, however, neither party 
deemed it important to submit such in evidence. The record discloses that the 
bills of lading relative to each load show that the loads were consigned to 
"Alva Produce Inc, Alvarado, MN." Complainant alleged in its formal 
complaint that the loads were sold f.o.b., and since complainant nowhere 
alleges that it did not know the contract destination, we assume that the 
shipments were f.o.b. Alvarado, Minnesota with a contract destination of 


‘Respondent alleged that 47,400 pounds of potatoes out of the three loads sent to Newmiller 
Farms were sent to Pittsburgh, PA and returned net proceeds of $2,251.50. However, respondent 
did not furnish an accounting from the firm in Pittsburgh which resold the potatoes. 
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Louisville, Kentucky.’ We find no reason on this record to conclude that the 
potatoes were sold on a delivered basis as claimed by respondent, or that they 
were accepted at shipping point as claimed by complainant. 

Second, respondent alleges that it was contacted by complainant with the 
offer of ten to fifteen loads of chipping potatoes from one bin, which were 
alleged to be chipping at number 2 to 3 color. Respondent states that it took 
one load on approval to see if the chipping quality was as represented, and 
that when the load turned out alright it agreed to take the rest of the potatoes 
in the bin. However, according to respondent, after shipping several 
acceptable loads, complainant substituted potatoes from a different grower 
without respondent’s knowledge, and such potatoes (the last three loads) 
failed to chip on arrival in Louisville, Kentucky. Complainant alleges that 
respondent knew that the loads were coming from different growers because 
respondent sent the trucks to different farms to receive the potatoes. 
However, it is not necessary that we decide this point since even if 
complainant were found to have breached the contract by substituting 
different potatoes, respondent, as will hereafter appear, has not proven 
damages flowing from such breach. 

Third, respondent alleges that the loads were rejected on arrival and that 
complainant agreed to allow respondent to send the potatoes to Newmiller 
Farms with full protection. While respondent has shown by adequate evidence 
that the loads failed to chip on arrival in Louisville, and that it promptly 
notified complainant of this fact, the evidence does not support the allegations 
that respondent rejected the loads to complainant or that complainant granted 
full protection to respondent. In a letter written during the informal stages 
of this proceeding to the Fruit and Vegetable Division of this Department by 
respondent’s president, Conroy Soik, (also signed by respondent’s salesman 
Jay Hucke who complainant alleges was the person with whom all negotiations 
were conducted), the following account of the events following the failure of 
the potatoes to chip was given: 


The Regulations (7 C.F.R. § 46.43 (i)), in relevant part, define f.o.b. as meaning "that the 
produce quoted or sold is to be placed free on board the boat, car, or other agency of the 
through land transportation at shipping point, in suitable shipping condition . . . , and that the 
buyer assumes all risk of damage and delay in transit not caused by the seller irrespective of how 
the shipment is billed." Suitable shipping condition is defined (7 C.F.R. § 46.43(j)), in relevant 
part, as meaning, "that the commodity, at time of billing, is in a condition which, if the shipment 
is handled under normal transportation service and conditions, will assure delivery without 
abnormai deterioration at the contract destination agreed upon between the parties." 
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On 5/23/91 I received a call from Fred Seewer saying these 
3 loads of potatoes were frying dark and he would not be able to 
use them. Fred Seewer then informed me all 3 loads were rejected. 
I contacted Jerry [Gerald Heggestuen, complainant’s vice president, 
and the person who conducted all negotiations on complainant’s 
behalf] at Alva at 3:15 p.m. and informed him of the situation I 
then asked Jerry what he wanted me to do. He told me to divert 
the loads somewhere but do not send back to farmer and to do the 
best we can. I then faxed Jerry at Alva a confirmation of protest 
on all 3 loads for which I have enclosed the 3 copies. 

I then diverted the 3 loads to Newmiller Farms, Sommers 
Wisconsin with full protection. 


Although this statement alleges a rejection by respondent’s customer to 
respondent, it does not disclose a rejection by respondent to complainant. In 
addition, this letter shows that respondent granted full protection to Newmiller 
Farms, not that complainant granted full protection to respondent. Moreover, 
we have held many times that the words "do the best you can," or similar 
words, do not constitute permission to handle a shipment on consignment.’ 

Fourth, respondent has alleged that it has paid for the load covered by 
purchase order B0883 at the contract rate of $9.50 per cwt. for the alleged 
delivered weight of 41,500 pounds, or $$3,942.50. Respondent submitted a 
copy of a canceled check made out to complainant in the amount of $8,297.30, 
to which was attached a stub showing that $4,354.80 was for "INVOICE" 880 
and $3,942.50 was for "INVOICE" 883. Complainant did not take issue with 
this contention, and we conclude that such payment was made on the potatoes 
covered by purchase order B0883.* 

Respondent has shown that the potatoes which it purchased did not chip 
properly on arrival in Louisville, Kentucky, and that it gave prompt notice of 


*Relan Produce Farms v. Rushton & Co., 38 Agric. Dec. 1636 (1979); Barkley Company of 
Arizona v. Ifsco, Inc., 31 Agric. Dec. 279 (1972). See also Chiquita Brands, Inc. v. Joseph 
Williams, Jr. Co. Inc., 45 Agric. Dec. 375 (1986); B&L Produce of Arizona v. Mim’s Produce, 37 
Agric. Dec. 201 (1978); Frank Gaglione & Sons v. Theron Hooker Co., 30 Agric. Dec. 528 (1971); 
and Ralph Samsel v. L. Gillarde Sons Co., 19 Agric. Dec. 374 (1960). 


“Why respondent would pay for this load at the contract rate when it claims a breach of 
contract as to the load, and that total net proceeds from the sale of all three of the latter loads 
amounted to only $2,251.50, is only one of several enigmas associated with this case. 
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this breach to complainant.° Consequently, although respondent became 
liable to complainant for the full purchase price of the potatoes as a result of 
having accepted such potatoes, respondent is also entitled to any damages 
resulting from the breach. However, respondent did not submit any 
accounting from Newmiller Farms, or from any other firm which might have 
handled any of the potatoes. Respondent several times referred to 
accountings which it claimed to have submitted, but the documents referred 
to did not show the amounts realized from each lot of resold potatoes or the 
dates of any such resales and therefore did not constitute accountings as 
contemplated by the regulations.° Furthermore, respondent admits that two 
of the loads were dumped, and the record contains no dump certificate or 
inspection certificate which might serve as a dump certificate.’ 

The Uniform Commercial Code, section 2 - 714, provides in relevant part 
that: 


(1) Where the buyer has accepted goods and given notification . . . he 
may recover as damages for any non-conformity of tender the loss 
resulting in the ordinary course of events from the seller’s breach as 
determined in any manner which is reasonable. 


(2) The measure of damages for breach of warranty is the 


difference at the time and place of acceptance between the value of 


‘Normally an inspection by a neutral party at destination is necessary to prove a breach as 
to perishables. Gordon Tantum v. Phillip R. Weller, 41 Agric. Dec. 2456 (1982); O. D. Huff, Jr., 
Inc. v. Pagano & Sons, 21 Agric. Dec. 385 (1962). However, since federal inspections do not 
cover chipping quality, we allow tests by the processor to substantiate a breach as to chipping 
potatoes provided prompt notice is given so that the seller can have its own testing done if it 
wishes. See Nicolls v. Fairmont Foods Co., 38 Agric. Dec. 469 (1979); Warren Fairbrother v.. Gulf 
Farms, 28 Agric. Dec. 612 (1969); and Lipoma v. Red Dot Food, Inc., 12 Agric. Dec. 471 (1953). 


°Cf. 7 C.F.R. § 46.2(y)(1). The regulation in question applies only to consignments, but for 
reasons that appear hereafter, the same type of accounting has been held necessary for 
application of the normal measure of damages for accepted goods as to which there has been 
a breach. 


"Cf. 7 C.F.R. § 46.23. Since accepted goods belong to the buyer the furnishing of the 
evidence of dumping described by the regulations is not a legal requirement precedent to the 
right to dump the goods. A person can do whatever he wants with his own produce. However, 
evidence of reasonable cause for dumping is necessary if a buyer wishes to claim damages based 
on the allegation that such goods had no commercial value. 
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the goods accepted and the value they would have had if they had 
been as warranted, unless special circumstances show proximate 
damages of a different amount. 


(3) In a proper case any incidental and consequential damages 
under the next section may also be recovered. 


Since there was no inspection of these potatoes, in the absence of an 
accounting, we cannot award respondent damages based on the difference 
between the value the potatoes would have had if they had been as warranted 
and their actual value.* However, under paragraph (1) of UCC section 2 - 
714 it is reasonable to award respondent its freight costs, which respondent 
has documented.” These costs total $5,186.92 for the three loads as to which 
we have found a breach of contract by complainant. 

Respondent failed to submit evidence of the weighing of the potatoes at 
destination, and therefore respondent’s allegation that payment only on the 
alleged delivered weight of the first load is due is not correct. We find that 
the full purchase price of $4,218.00 is due on this load. As to purchase order 
B0883, respondent owes a balance of $53.20 for the same reason. Respondent 


*Formerly, it was standard practice to refuse to award damages to a buyer who failed to 
render an accounting. It was said that a necessary component of damages is the value of the 
goods actually delivered, that such value can be shown only by the results of a prompt and 
proper resale of the goods, and that without an accounting we had no way to say that the resale 
was prompt and proper. See, for example, New England Grape Distributors v. Crane Distributing 
Company, 30 Agric. Dec. 992 (1971); Ralph Samsel Company v. L. Gillarde Sons Company, 19 
Agric. Dec. 374 (1960); Ecco Packing Co. v. Cortley Frosted Foods, Inc., 11 Agric. Dec. 112 (1952); 
Anonymous, 8 Agric. Dec. 257 (1949) ("[C]omplainant’s proof of the alleged loss consists of the 
allegation in the formal complaint in which it is stated that the carload was resold for a net of 
$66.74. Complainant submitted no evidence whatever as to the details of this resale, such as the 
date or dates on which sales were made, the gross proceeds, or the expenses deducted."); 
Alexander Marketing Company v. Jesse Martin, 4 Agric. Dec. 777 (1945). However, following the 
decision in G&T Terminal Packaging Co., Inc. v. Joe Phillips, Inc., 798 F. 2d 579 (2d Cir. 1986), 
it has been the practice, in the absence of an accounting, to award damages based on the 
percentage of condition defects, shown by a prompt neutral inspection, in excess of what would 
be allowed for good delivery. See V. Barry Mathes, d/b/a Barry Mathes Farms v. Kenneth Rose 
Co., Inc., 46 Agric. Dec. 1562 (1987), Wolverine Fruit Co v. George Villalobos, 46 Agric. Dec. 729 
(1987). In this case there was no inspection which would disclose condition defects. 


*Freight charges are taken into consideration automatically by the measure of damages set 
forth in UCC § 2-714 (2). 
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owes complainant the full purchase price of the loads covered by purchase 
orders BO882 and B0884, or $8,774.20. The total owed by respondent to 
complainant is $13,045.40. Respondent’s damages in the amount of $5,186.92 
should be set off against this amount. The net amount due from respondent 
to complainant is $7,858.48. Respondent’s failure to pay complainant this 
amount is a violation of section 2 of the Act for which reparation should be 
awarded from respondent to complainant. 

Respondent’s counterclaim is based on freight charges incurred on the 
three rejected loads and has already been taken into consideration herein. 
Respondent’s counterclaim should therefore be dismissed. 

Section 5(a) of the Act requires that we award to the person or persons 
injured by a violation of section 2 of the Act "the full amount of damages 
sustained in consequence of such violations." Such damages include 
interest."° Since the Secretary is charged with the duty of awarding damages, 
he also has the duty, where appropriate, to award interest at a reasonable rate 
as a part of each reparation award.’ We have determined that a reasonable 
rate is 10 percent per annum. 


Order 


Within 30 days from the date of this order, respondent shall pay to 


complainant, as reparation, $7,858.48, with interest thereon at the rate of 10% 
per annum from July 1, 1991, until paid. 
Copies of this order shall be served upon the parties. 


°L, & N Railroad Co. v. Sloss Sheffield Co., 269 U.S. 217 (1925); L & N Railroad Co. v. Ohio 
Valley Tie Co., 242 U.S. 288 (1916). 


"See Perl Grange Fruit Exchange, Inc. v. Mark Bernstein Company, Inc., 29 Agric. Dec. 978 
(1970); John W. Scherer v. Manhattan Pickle Co., 29 Agric. Dec. 335 (1970); W. D. Crokett v. 
Producers Marketing Association, Inc., 22 Agric. Dec. 66 (1963). 





PERISHABLE AGRICULTURAL COMMODITIES ACT 


MISCELLANEOUS ORDERS 


In re: LLOYD MYERS CO., INC., and In re: LLOYD MYERS CO., INC., 
and/or LLOYD MYERS, d/b/a LLOYD MYERS CO., INC. 

PACA Docket Nos. D-88-547 & D-89-539. 

Stay Order filed August 31, 1992 


Andrew Y. Stanton, for Complainant. 
Leighton P. Clark, Phoenix, AZ, for Respondent. 
Stay Order issued by Donald A. Campbell, Judicial Officer. 


The Order previously issued in this case is hereby stayed pending the 
outcome of proceedings for judicial review. 


In re: CONSOLIDATED COMPANIES, INC. 
PACA Docket No. D-92-516. 
Order Dismissing Complaint filed August 31, 1992. 


Janet L. Heins, for Complainant. 
Philip C. Olsson & David L. Durkin, Washington, D.C., for Respondent. 
Order issued by Paul Kane, Administrative Law Judge. 


The complaint herein is dismissed with prejudice for the reasons 
expressed by complaint counsel’s unopposed motion filed August 28, 1992. 


In re: J. B. KRAMER BROKERAGE CO. 
PACA Docket No. D-92-512. 
Order Dismissing Complaint and Cancelling Hearing filed October 9, 1992. 


Janet L. Heins, for Complainant. 
Respondent, Pro se. 
Order issued by James W. Hunt, Administrative Law Judge. 


Complainant’s motion to cancel hearing and dismiss complaint is granted. 
It is accordingly ordered that the complaint filed herein on November 22, 
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1991, be dismissed and that the hearing scheduled November 4, 1992, in Little 
Rock, Arkansas, be cancelled. 


In re: TIPCO, INC. 
PACA Docket No. D-89-528. 
Removal of Stay Order filed November 10, 1992. 


Andrew Y. Stanton, for Complainant. 
Stuart R. Berger, Baltimore, MD, for Respondent. 
Order issued by Donald A. Campbell, Judicial Officer. 


The Stay Order previously issued in this proceeding pending the outcome 
of proceedings for judicial review is hereby lifted. The Order previously filed 
on February 6, 1991, shall become effective on the 30th day after service of 
this Order on Respondent. 


In re: ALLIED COMPANIES, INC., Respondent, LOWELL A. PETERS, 
JOANN MILLS, GEORGE W. DAVIS, DOUGLAS W. VORIS and BILL 
TRUESDALE, Intervenors. 

PACA Docket No. D-91-510. 

Order Dismissing Complaint filed November 18, 1992. 


Jane McCavitt, for Complainant. 
Richard C. Richmond, III, Indianapolis, IN, for Respondent. 
Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


For good cause shown, the complaint filed in the above-styled matter is 
hereby dismissed. 
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DEFAULT DECISIONS 


In re: DARRELL G. MULLINS, JR., and PATRICIA MARTINEZ MULLINS, 
a/k/a PAT MARTINEZ, d/b/a GOLD STAR PRODUCE. 

PACA Docket No. D-92-543. 

Decision and Order filed May 22, 1992. 


Failure to file an answer - Obtaining license through false statements in application - 
Obtaining license within three years of bankruptcy discharge - License revocation - Stay of post 
discharge period for length of operation of license in consideration of future applications for 
license. 


Eric Paul, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


Preliminary Statement 


This disciplinary proceeding under the Perishable Agricultural Commodities 
Act, 1930, as amended, 7 U.S.C. § 499a et seq., hereinafter referred to as the 
PACA, was initiated by a notice to show cause and complaint filed on April 
10, 1992, by the Deputy Director, Fruit and Vegetable Division, Agricultural 
Marketing Service, United States Department of Agriculture. It is alleged in 
the notice to show cause and complaint that respondents obtained a PACA 
license through making false or misleading statements in the application filed 
for said license and that a license would not have been approved if true and 
correct information had been provided. More specifically the notice to show 
cause and complaint charged that respondents had failed to: (1) set forth the 
full legal name of respondent Patricia Martinez Mullins; (2) reveal the interest 
that respondent Darrell G. Mullins, Jr., had in the business; (3) acknowledge 
prior operations that had been conducted by respondent Darrell G. Mullins, 
Jr., using the name Vegco under a PACA license terminated January 5, 1989; 
(4) reveal that two unsatisfied reparation awards had been issued against 
respondent Darrell G. Mullins, Jr., d/b/a Vegco; and (5) disclose that 
respondents had received discharges in a chapter 7 bankruptcy case on August 
24, 1990. Complainant requested revocation of PACA license No. 911141 
without oral hearing unless respondents demonstrated the existence of a bona 
fide dispute as to a relevant and material fact that would require oral hearing. 
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Complainant filed, along with its notice to show cause and complaint, a 
request for official notice, a motion for decision without hearing by reason of 
admissions, a memorandum of points and authorities in support of 
complainant’s motion for a decision and a proposed decision. 

Respondents were also informed in the letter of service that an answer 
should be filed with the Hearing Clerk within twenty (20) days after service 
of the show cause notice and complaint, that failure to deny, otherwise 
respond or plead specifically to any allegation in the complaint would 
constitute an admission of such allegation, and that failure to file an answer 
within the prescribed time would constitute an admission of allegations in the 
complaint and waiver of hearing. The letter of service also advised 
respondents that failure to request an oral hearing within the time for an 
answer would constitute a waiver of an oral hearing and result in a judgment 
being entered against them. 

Respondents failed to file a timely answer or otherwise respond to the 
notice to show cause and complaint. Accordingly, I shall treat complainant’s 
motion for a decision without hearing as a motion for a default decision and 
adopt the material facts alleged in the show cause notice and complaint, which 
are admitted by respondents’ failure to file an answer, as the following 
findings of fact. 


Findings of Fact 


1. Respondent Darrell G. Mullins, Jr., has operated subject to the PACA 
under the name Gold Star Produce at 698 Anita Street, Chula Vista, 
California, since September 1990. 

2. Respondents Darrell G. Mullins, Jr., and Patricia Martinez Mullins 
filed a fictitious business name statement to conduct business using name 
Gold Star Produce with the county clerk of San Diego County on August 10, 
1988. 

3. Respondent Darrell G. Mullins, Jr., was issued PACA license No. 
880483 on January 5, 1988, as an individual doing business as Vegco, with a 
business address of 1685 Harvard Avenue, Chula Vista, California. This 
license terminated January 5, 1989, when the annual renewal fee was not paid. 

4. On August 10, 1989, a reparation award in the amount of $8,437.60 was 
issued against respondent Darrell G. Mullins, Jr., dba Vegco in J. Hakim Sales 
Corp., a/t/a Sunset Sales v. Darrell G. Mullins, Jr, dba Vegco, PACA Docket 
No. RD 89-282. This reparation award remains unpaid. 

5. On November 13, 1989, a reparation award in the amount of $2,541.00 
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was issued against respondent Darrell G. Mullins, Jr., dba Vegco in Joe 
Genova & Associates, Inc. v. Darrell G. Mullins, Jr., dba Vegco, PACA Docket 
No. RD 90-52. This reparation award remains unpaid. 

6. Respondent Patricia Martinez Mullins has been employed on a full- 
time basis by Laidlaw Waste Systems since March 18, 1991. 

7. On April 30, 1991, respondent Patricia Martinez Mullins signed an 
application for a license to do business under the PACA using the name Gold 
Star Produce representing the name she gave, Pat Martinez, as her full legal 
name. Respondents failed to name Darrell G. Mullins as an owner or 
employee of Gold Star Produce, reveal prior operations conducted by 
respondent Darrell G. Mullins, Jr., dba Vegco, set forth unpaid reparation 
awards issued against respondent Darrell G. Mullins, Jr., and disclose that 
respondents had each received a discharge in a chapter 7 proceeding on 
August 24, 1990. 


Conclusions 


Respondents knew that an application for a PACA license that identified 
respondent Darrell G. Mullins, Jr., as a applicant, or an employee of the 
applicant, would not have been approved. 

Section 4(b) of the PACA provides: 


(b) The Secretary shall refuse to issue a license to an applicant if he 
finds that the applicant, or any person responsibly connected with the 
applicant, is a person who, or is or was responsibly connected with a 
person who - 


(D) has failed, except in the case of bankruptcy and subject to his right 
to appeal under section 7(c) of this Act, to pay any reparation order 
issued against him within two years prior to the date of the application. 


Section 4(e) of the PACA provides: 


(e) The Secretary may refuse to issue a license to an applicant if he finds 
that the applicant, or in case the applicant is a partnership, any general 
partner, or in the case the applicant is a corporation, any officer or holder 
of more than 10 per centrum of stock, has within three years prior to the 
date of the application, been adjudicated or discharged as a bankrupt, or 
was a general partner of a partnership or officer or holder of more than 
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10 per centrum of the stock of a corporation adjudicated or discharged 
as a bankrupt, and if he finds that the circumstances of such bankruptcy 
warrant such refusal, unless the applicant furnishes a bond of such nature 
and amount as may be determined by the Secretary or other assurance 
satisfactory to the Secretary that the business of the applicant will be 
conducted in accordance with the Act. 


The above provisions have been strictly enforced for the protection of the 
produce industry. If respondent Darrell G. Mullins, Jr., had applied for a new 
license with a properly completed application before being granted a discharge 
in bankruptcy, his application would have been denied as having been 
submitted within two years of his failure to pay the reparation awards issued 
against him. If he had waited until he obtained the bankruptcy discharge, a 
properly completed application would have been rejected as having been 
applied for within three years of his discharge. 

I find that respondents obtained PACA license No. 911141 on May 24, 1991, 
through the submission of an application that contained false and misleading 
statements, and which concealed and withheld material information that was 
required to be set forth. 

Section 8(c) of the PACA provides: 


(c) If, after a license shall have been issued to an applicant, the Secretary 
believes that the license was obtained through a false or misleading 
statement in the application therefor or through a misrepresentation, 
concealment, or withholding of facts respecting any violation of the Act 
by any officer, agent, or employee, he may after thirty days notice and an 
opportunity for a hearing, revoke said license, whereupon, no license shall 
be issued to said applicant or any applicant in which the person 
responsible for such false or misleading statement or misrepresentation, 
concealment, or withholding of facts is financially interested, except under 
the conditions set forth in section 4(b) of this Act. (7 U.S.C. § 499h(c)). 


Since respondents fraudulently procured PACA license No. 911141, said 
license should be revoked in accordance with the above-stated provision. 
Moreover, since respondents’ fraudulent actions permitted respondents to 
operate from May 24, 1991, to the date this revocation becomes effective, a 
period of time during which no license would have been issued under section 
4(b) had respondents submitted an application that truly and correctly set 
forth the required information, the running of the three year period 
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established by section 4(e) of the PACA will be stayed for the length of time 
license No. 911141 remained in effect when consideration is given to any 
license application that respondents may submit in the future. 


Order 


For the reasons stated above license No. 911141 issued May 24, 1991, under 
the Perishable Agricultural Commodities Act, 1930, is revoked. 

This order shall take effect on the 30th day after service of the Decision and 
Order on respondent. 

Copies of this decision shall be served upon the parties. 

[This Decision and Order became final June 29, 1992, as to Darrell G. 
Mullins, Jr. and final August 4, 1992, as to Patricia Martinez Mullins.-Editor] 


In re: JOHN COTTARDI, INC., d/b/a J. C. SALES. 
PACA Docket No. D-92-539. 
Decision and Order filed June 12, 1992. 


Failure to file an answer - Automatic stay in brankruptcy proceedings not applicable to 
disciplinary proceedings - Failure to make full payment promptly - License revocation. 


Jane McCavitt, for Complainant. 
Lawrence A. Johnson, Burlingame, CA, for Respondent. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.) hereinafter 
referred to as the "Act," instituted by a complaint filed on March 20, 1992, by 
the Acting Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. It is alleged in the 
complaint that during the period December 1990 through August 1991, 
respondent purchased, received and accepted, in interstate and foreign 
commerce, from five sellers, 69 lots of fruits and vegetables, all being 
perishable agricultural commodities, but failed to make full payment promptly 
of the agreed purchase prices or balances thereof in the total amount of 
$383,514.91. 
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A copy of the complaint was served upon respondent which complaint has 
not been answered. The time for filing an answer having run, and upon the 
motion of the complainant for the issuance of a default order, the following 
Decision and Order is issued without further investigation or hearing pursuant 
to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). On June 1, 1992 
an Objection to Proposed Decision was filed by respondent. This Objection 
stated that respondent was a debtor in possession in a pending bankruptcy 
case; that there is an adversary proceeding pending in the United States 
Bankruptcy Court that concerns the same issues as the proceeding before the 
Secretary of Agriculture; and that the instant proceeding is stayed by the 
application of 11 U.S.C. § 362. Because these objections are not meritorious, 
this Decision and Order will be issued without further procedure or hearing 
(7 C.F.R. § 1.139). The Objection is nonresponsive to the allegations made 
in the Complaint and the automatic stay does not apply to this administrative 
action.’ 


Findings of Fact 


1. Respondent, John Cottardi, Inc, doing business as J. C. Sales Co., is a 
California corporation, whose address is 468 Littlefield Avenue, South San 
Francisco, California 94080. 

2. Pursuant to the licensing provisions of the Act, license number 901506 
was issued to respondent on July 10, 1990, was renewed annually, presently is 
in effect, and is next subject to renewal on or before July 10, 1992. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period December 1990 through August 1991, respondent purchased, received 
and accepted in interstate and foreign commerce, from five sellers, 69 lots of 
fruits and vegetables, all being perishable agricultural commodities, but failed 
to make full payment promptly of the agreed purchase prices, or balances 
thereof, in the total amount of $383,514.91. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 
transactions set forth in Finding of Fact No. 3, above, constitutes willful, 


‘See 11 U.S.C. §§ 362(b)(4) & 525(a); see also Melvin Beene Produce Company v. Agricultural 
Marketing Service, 728 F.2d 347 (6th Cir. 1984) and Fresh Approach, Inc. v. United States Department 
of Agriculture, 49 B.R. 494 (Bkrtcy., N.D. Texas 1985). 
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repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 


Order 


Respondent’s license is revoked. 

This Order shall take effect on the eleventh day after this Decision becomes 
final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings thirty-five days after 
service hereof, unless appealed to the Secretary by a party to the proceeding 
within thirty days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final July 24, 1992.-Editor] 


In re: RO & SON’S WHOLESALE, INC. 
PACA Docket No. D-92-509. 
Decision and Order filed June 11, 1992. 


Failure to file an answer - Failure to pay promptly - Failure to pay license fee - Willful and 
flagrant violations. 


John P. Vos, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James Hunt, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.) hereinafter 
referred to as the "Act," instituted by a complaint filed on November 13, 1991, 
by the Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period September through November, 1990, respondent purchased, 
received, and accepted, in interstate and foreign commerce, from twenty-two 
sellers, fruits and vegetables, all being perishable agricultural commodities, but 
failed to make full payment promptly of the agreed purchase prices, in the 
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total amount of $144,366.77. 

A copy of the complaint was served upon respondent, Ro & Son’s 
Wholesale, Inc., which complaint has not been answered. The time for filing 
an answer having run, and upon the motion of the complainant for the 
issuance of a Default Order, the following Decision and Order is issued 
without further investigation or hearing pursuant to section 1.139 of the Rules 
of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, Ro & Son’s Wholesale, Inc., is a corporation, whose 
address is 42 North 12th Street, Reading Terminal Market, Philadelphia, 
Pennsylvania 19107. 

2. Pursuant to the licensing provisions of the Act, license number 841620 
was issued to respondent on July 9, 1984. This license was renewed annually, 
but terminated on July 9, 1991, pursuant to Section 4(a) of the Act (7 U.S.C. 
§ 499d(a)) when respondent failed to pay the required annual license fee. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period September through November, 1990, respondent purchased, received, 
and accepted in interstate and foreign commerce, from twenty-two sellers, 
fruits and vegetables, all being perishable agricultural commodities, but failed 
to make full payment promptly of the agreed purchase prices, in the total 
amount of $144,366.77. 


Conclusions 
Respondent’s failure to make full payment promptly with respect to the 
fifty-one transactions set forth in Finding of Fact No. 3, above, constitutes 
willful, repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 
499b), for which the Order below is issued. 


Order 


A finding is made that respondent has committed willful, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. § 499b), and the facts 
and circumstances set forth above, shall be published. 

This order shall take effect on the 11th day after this Decision becomes 
final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 





1498 PERISHABLE AGRICULTURAL COMMODITIES ACT 


Decision will become final without further proceedings 35 days after service 
hereof unless appealed to the Secretary by a party to the proceeding within 
30 days after service as provided in sections 1.139 and 1.145 of the Rules of 
Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon parties. 

[This Decision and Order became final August 3, 1992.-Editor] 


In re: A. C. JORDAN PRODUCE CO. 
PACA Docket No. D-92-538. 
Decision and Order filed June 8, 1992. 


Failure to file an answer - Failure to pay license fee - Failure to pay promptly - Willful and 
flagrant violations. 


Kimberly D. Hart, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.) hereinafter 
referred to as the "Act," instituted by a complaint filed on March 19, 1992, by 
the Deputy Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. It is alleged in the 
complaint that during the period of December 1989 through April 1990, 
respondent purchased, received and accepted, in interstate and foreign 
commerce, from 3 sellers, 271 lots of fruits and vegetables, all being 
perishable agricultural commodities, but failed to make full payment promptly 
of the agreed purchase prices or balance thereof in the total amount of 
$467,930.59. 

A copy of the complaint was served upon respondent, which complaint has 
not been answered. The time for filing an answer having run, and upon 
motion of the complainant for the issuance of a default order, the following 
Decision and Order issued without further investigation or hearing pursuant 
to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). 
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Findings of Fact 


1. Respondent, A. C. Jordan Produce Co., Inc., is a corporation whose 
mailing address is 710 O’Neil Boulevard, McKeesport, Pennsylvania 15131. 

2. Pursuant to the licensing provisions of the PACA license number 
189238 was issued to respondent on November 9, 1960. This license was 
terminated on November 9, 1990, pursuant to Section 4(a) of the PACA (7 
U.S.C. §499b(a)), when respondent failed to pay the required annual renewal 
fee. 

3. As more fully set forth in paragraph 3 of the complaint, during the 
period of December 1989 through April 1990, respondent purchased, received 
and accepted, in interstate and foreign commerce, from 3 sellers, 271 lots of 
fruits and vegetables, all being perishable agricultural commodities, but failed 
to make full payment promptly of the agreed purchase prices or balances 
thereof in the total amount of $467,930.59. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 271 
transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 


Order 


A finding is made that respondent has committed willful, repeated and 
flagrant violations of Section 2 of the Perishable Agricultural Commodities 
Act (7 U.S.C. § 499b), and such finding shall be published. 

This Order shall take effect on the eleventh day after this Decision becomes 
final. 

Pursuant to the Rules of Practice governing procedures under the Acct, this 
Decision will become final without further proceedings thirty-five days after 
service hereof, unless appealed to the Secretary by a party to the proceedings 
within thirty days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final August 3, 1992.-Editor] 
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In re: TREE FRUIT MARKETING, INC. 
PACA Docket No. D-92-542. 
Decision and Order filed July 14, 1992. 


Admission of material allegations - Failure to make full payment promptly - Willful violation. 


John P. Vos, for Complainant. 
Peter A. Spadoni, Wenatchee, WA, for Respondent. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.; hereinafter 
"PACA"), instituted by a complaint filed on April 8, 1992, by the Director, 
Fruit and Vegetable Division, Agricultural Marketing Service, United States 
Department of Agriculture. It is alleged in the complaint that during the 
period June 1990, through October 1990, respondent purchased, received and 
accepted, in interstate and foreign commerce, from sixteen sellers, fifty-four 
lots of fruits and vegetables, all being perishable agricultural commodities, but 
failed to make full payment promptly of the agreed purchase prices or 
balances thereof in the total amount of $462,782.10. 

A copy of the complaint was served upon respondent, and respondent filed 
an answer admitting the material allegations of article four of the complaint 
pertaining to the non-payment of $462,782.10 in produce. Upon the motion 
of the complainant for the issuance of an order, the following Decision and 
Order is issued without further investigation or hearing pursuant to section 
1.139 of the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, Tree Fruit Marketing, Inc., is a corporation organized and 
existing under the laws of the State of Washington, whose business address is 
P. O. Box 1707, Wenatchee, Washington 98807. 

2. Pursuant to the licensing provisions of the Act, license number 840475 
was issued to respondent on January 3, 1984. This license was renewed 
annually but terminated on January 3, 1991, pursuant to Section 4(a) of the 
Act (7 U.S.C. § 499d(a)) when respondent failed to pay the required annual 
renewal fee. 

3. As more fully set forth in paragraph four of the complaint, during the 
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period June 1990, through October 1990, respondent purchased, received and 
accepted in interstate and foreign commerce, from fifteen sellers, fifty-four 
lots of fruits and vegetables, all being perishable agricultural commodities, but 
failed to make full payment promptly of the agreed purchase prices, or 
balances thereof, in the total amount of $462,782.10. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 
fifty-four transactions set forth in Finding of Fact No. 3, above, constitutes 
willful, repeated and flagrant violations of Section 2 of the Act (7 U.S.C. 
§ 499b), for which the Order below is issued. 


Order 


A finding is made that respondent has committed willful, repeated, and 
flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), and the facts and 
circumstances set forth above shall be published. 

This Order shall take effect on the eleventh day after this Decision becomes 
final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 


Decision will become final without further proceedings thirty-five days after 
service hereof, unless appealed to the Secretary by a party to the proceeding 
within thirty days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. § 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final August 24, 1992.-Editor] 


In re: BEN HUR PRODUCE ENTERPRISES, INC. 
PACA Docket No. D-91-558. 
Decision and Order filed June 15, 1992. 


Failure to file an answer - Failure to pay license fee - Failure to make full payment promptly - 
Willful violation. 


Janet L. Heins, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 
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Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.) hereinafter 
referred to as the "Act", instituted by a complaint filed on September 23, 1991, 
by the Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period November 1989 through February 1990, respondent 
purchased, received, and accepted, in interstate and foreign commerce, from 
10 sellers, 137 lots of fruits and vegetables, all being perishable agricultural 
commodities, but failed to make full payment promptly of the agreed purchase 
prices, in the total amount of $144,008.17. 

A copy of the complaint was served upon respondent which complaint has 
not been answered. The time for filing an answer having run, and upon the 
motion of the complainant for the issuance of a Default Order, the following 
Decision and Order is issued without further investigation or hearing pursuant 
to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, Ben Hur Produce Enterprises, Inc., is a corporation 
organized and existing under the laws of the State of California, whose 
business address is P. O. Box 2158, Upland, California 91785. 

2. Pursuant to the licensing provisions of the Act, license number 862042 
was issued to respondent on September 12, 1986. This license was renewed 
annually, but terminated on September 12, 1990, pursuant to Section 4(a) of 
the Act (7 U.S.C. § 499d(a)) when respondent failed to pay the required 
annual license fee. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period November 1989 through February 1990, respondent purchased, 
received, and accepted in interstate and foreign commerce, from 10 sellers, 
137 lots of fruits and vegetables, all being perishable agricultural commodities, 
but failed to make full payment promptly of the agreed purchase prices, in the 
total amount of $144,008.17. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 137 
transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
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repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 


Order 


A finding is made that respondent has committed willful, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. § 499b), and the facts 
and circumstances set forth above, shall be published. 

This order shall take effect on the 11th day after this Decision becomes 
final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings 35 days after service 
hereof unless appealed to the Secretary by a party to the proceeding within 
30 days after service as provided in sections 1.139 and 1.145 of the Rules of 
Practice (7 C.F.R. §§ 1.139, 1.145). 

Copies hereof shall be served upon parties. 

[This Decision and Order became final September 4, 1992.-Editor] 


In re: SOUTHERN FARMS PRODUCE, INC. 
PACA Docket No. D-92-518. 
Decision and Order filed June 5, 1992. 


Failure to file an answer - Failure to pay license fee - Failure to make full payment promptly - 
Willful violation. 


JoAnn Waterfield, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.) hereinafter 
referred to as the "Act", instituted by a complaint filed on December 12, 1991, 
by the Deputy Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. It is alleged in the 
complaint that during the period July through October 1990, respondent 
purchased, received, and accepted, in interstate and foreign commerce, from 
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25 sellers, 53 lots of fruits and vegetables, all being perishable agricultural 
commodities, but failed to make full payment promptly of the agreed purchase 
prices, in the total amount of $166,588.65. 

A copy of the complaint was served upon respondent February 4, 1992 
which complaint has not been answered. The time for filing an answer having 
run, and upon the motion of the complainant for the issuance of a Default 
Order, the following Decision and Order is issued without further investigation 
or hearing pursuant to section 1.139 of the Rules of Practice (7 C.F.R. § 
1.139). 


Findings of Fact 


1. Respondent, Southern Farms Produce, Inc., is a corporation, whose 
address is 3335 Edgewood Avenue N., Jacksonville, Florida 32205. 

2. Pursuant to the licensing provisions of the Act, license number 891821 
was issued to respondent on September 7, 1989. This license was terminated 
on September 7, 1990, pursuant to Section 4(a) of the Act (7 U.S.C. § 
499d(a)) when respondent failed to pay the required annual license fee. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period July through October 1990, respondent purchased, received, and 
accepted in interstate and foreign commerce, from 25 sellers, 53 lots of fruits 
and vegetables, all being perishable agricultural commodities, but failed to 
make full payment promptly of the agreed purchase 
prices, in the total amount of $166,588.65. 


Conclusions 
Respondent’s failure to make full payment promptly with respect to the 53 
transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 


which the Order below is issued. 


Order 


A finding is made that respondent has committed willful, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. § 499b), and the facts 
and circumstances set forth above, shall be published. 

This order shall take effect on the 11th day after this Decision becomes 
final. 
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Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings 35 days after service 
hereof unless appealed to the Secretary by a party to the proceeding within 
30 days after service as provided in sections 1.139 and 1.145 of the Rules of 
Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon parties. 

[This Decision and Order became final September 4, 1992.-Editor] 


In re: MID-STATE PRODUCE SALES, INC. 
PACA Docket No. D-92-526. 
Decision and Order filed July 28, 1992. 


Failure to file an answer - Failure to pay license fee - Failure to make full payment promptly - 
Willful violation. 


Julie Cook, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.) hereinafter 
referred to as the "Act," instituted by a complaint filed on February 4, 1992, 
by the Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period January 1991 through April 1991, respondent purchased, 
received and accepted, in interstate commerce, from 3 sellers, 17 lots of 
tomatoes, all being perishable agricultural commodities, but failed to make full 
payment promptly of the agreed purchase prices or balances thereof in the 
total amount of $129,383.75. 

A copy of the complaint was served upon respondent which complaint has 
not been answered. The time for filing an answer having run, and upon the 
motion of the complainant for the issuance of a Default Order, the following 
Decision and Order is issued without further investigation or hearing pursuant 
to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). 





PERISHABLE AGRICULTURAL COMMODITIES ACT 


Findings of Fact 


1. Respondent, Mid-State Produce Sales, Inc., is a corporation whose 
business mailing address is 500 N. Walnut Street, Edinburg, Indiana 46124. 

2. Pursuant to the licensing provisions of the Act, license number 880524 
was issued to Mid-State Produce Sales, Inc., on January 14, 1988. This license 
was terminated on January 14, 1992 pursuant to Section 4(a) of the Act (7 
U.S.C. § 499d(a)) when respondent failed to pay the required annual renewal 
fee. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period January 1991 through April 1992 respondent purchased, received and 
accepted in interstate commerce, from 3 sellers, 17 lots of tomatoes, all being 
perishable agricultural commodities, but failed to make full payment promptly 
of the agreed purchase prices, or balances thereof, in the total amount of 
$129,383.75. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 17 
transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 


which the Order below is issued. 
Order 


A finding is made that respondent has committed willful, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. § 499b), and the facts 
and circumstances set forth above, shall be published. 

This Order shall take effect on the eleventh day after this Decision becomes 
final. 

Pursuant to the Rules of Practice governing procedures under the Acct, this 
Decision will become final without further proceedings thirty-five days after 
service hereof, unless appealed to the Secretary by a party to the proceeding 
within thirty days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final September 9, 1992.-Editor] 





GREAT LAKES FROZEN FOODS, INC. 
51 Agric. Dec. 1507 


In re: GREAT LAKES FROZEN FOODS, INC. 
PACA Docket No. D-92-541. 
Decision and Order filed July 14, 1992. 


Failure to file an answer - Failure to pay license fee - Failure to make full payment promptly - 
Willful violation. 


Jane McCavitt, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.) hereinafter 
referred to as the "Act", instituted by a complaint filed on April 6, 1992, by the 
Deputy Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. It is alleged in the 
complaint that during the period January through June 1991, respondent 
purchased, received, and accepted, in interstate and foreign commerce, from 
sixteen sellers, twenty-six lots of fruits and vegetables, all being perishable 
agricultural commodities, but failed to make full payment promptly of the 
agreed purchase prices, in the total amount of $328,160.23. 

A copy of the complaint was served upon respondent which complaint has 
not been answered. The time for filing an answer having run, and upon the 
motion of the complainant for the issuance of a Default Order, the following 
Decision and Order is issued without further investigation or hearing pursuant 
to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, Great Lakes Frozen Foods, Inc., is a corporation, whose 
address is 17601 W. 130th Street, Suite 8, North Royalton, Ohio 44133. 

2. Pursuant to the licensing provisions of the Act, license number 860751 
was issued to respondent on March 3, 1986. This license was renewed 
annually, but terminated on March 3, 1992, pursuant to Section 4(a) of the 
Act (7 U.S.C. § 499d(a)) when respondent failed to pay the required annual 
license fee. 

3. As more fully set forth in section III of the complaint, during the 
period January through June, 1991, respondent purchased, received, and 
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accepted in interstate and foreign commerce, from sixteen sellers, twenty-six 
lots of fruits and vegetables, all being perishable agricultural commodities, but 
failed to make full payment promptly of the agreed purchase prices, in the 
total amount of $328,160.23. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 
twenty-six transactions set forth in Finding of Fact No. 3, above, constitutes 
willful, repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 
499b), for which the Order below is issued. 


Order 


A finding is made that respondent has committed willful, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. § 499b), and the facts 
and circumstances set forth above, shall be published. 

This order shall take effect on the 11th day after this Decision becomes 
final. 

Pursuant to the Rules of Practice governing procedures under the Acct, this 
Decision will become final without further proceedings 35 days after service 


hereof unless appealed to the Secretary by a party to the proceeding within 
30 days after service as provided in sections 1.139 and 1.145 of the Rules of 
Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon parties. 

[The Decision and Order became final September 10, 1992.-Editor] 


In re: GABEL POTATO CO., INC. 
PACA Docket No. D-91-542. 
Decision and Order filed July 31, 1992. 


Admissions in bankruptcy proceedings - Failure to pay license fee - Failure to make full 
payment promptly - Willful violation. 


Ben E. Bruner, for Complainant. 
Charles W. Stubbs, Oklahoma City, OK, for Respondent. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 





GABEL POTATO CO., INC. 
51 Agric. Dec. 1508 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.) hereinafter 
referred to as the "Act," instituted by a complaint filed on April 23, 1991 by 
the Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period November 1988 through June 1989, respondent purchased, 
received, and accepted, in interstate and foreign commerce, from five sellers, 
29 lots of fruits and vegetables, all being perishable agricultural commodities, 
but failed to make full payment promptly of the agreed purchase prices, in the 
total amount of $143,460.11. 

A copy of the complaint was served upon respondent, which filed an answer 
thereto in which it denied that any of its actions were willful or flagrant. 
Respondent admitted that on December 18, 1989, it filed a Voluntary Petition 
pursuant to Chapter 7 of the Bankruptcy Code (11 U.S.C. § 1101 et seq.) in 
the United States Bankruptcy Court for the Western District of Oklahoma 
and, that the petition was assigned case number 89-08053LN. Complainant 
now has filed a motion for a decision based upon respondent’s admission in 
its bankruptcy proceedings.’ Based upon these admissions, the precedent 
which this forum is bound to follow’ requires that complainant’s motion be 
granted. Therefore, upon the motion of the complainant for the issuance of 
a decision and order based on admissions, the following Decision and Order 
is issued without further investigation or hearing pursuant to section 1.139 of 
the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 
1. Respondent, Gabel Potato Co., Inc., was an Oklahoma corporation, 


whose address was Rt. 1, Box 172 B, Union City, Oklahoma 73090. 
2. Pursuant to the licensing provisions of the PACA, license number 


Official notice is taken of the pleadings filed by respondent in this proceeding designated 
as Case no. 89-08053LN, U.S. Bktcy Ct., W.D. Oklahoma. 


*Veg-Mix, Inc., 44 Agric. Dec. 1583, 1587-91 (1985), aff'd and remanded, 832 F.2d 601 (D.C. 
Cir. 1987) 
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881006 was issued to Respondent on April 13, 1988. This license terminated 
on April 13, 1990, pursuant to Section 4(a) of the PACA (7 U.S.C. § 499b(a)), 
when respondent failed to pay the required annual renewal fee. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period November 1988 through June 1989, respondent purchased, received, 
and accepted in interstate and foreign commerce, from five sellers, 29 lots of 
fruits and vegetables, all being perishable agricultural commodities, but failed 
to make full payment promptly of the agreed purchase prices, in the total 
amount of $143,460.11. 


Conclusions 
Respondent’s failure to make full payment promptly with respect to the five 
transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 


which the Order below is issued. 


Order 


A finding is made that respondent has committed willful, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. § 499b), and the facts 


and circumstances set forth above, shall be published. 

This Order shall take effect on the eleventh day after this Decision becomes 
final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings thirty-five days after 
service hereof, unless appealed to the Secretary by a party to the proceeding 
within thirty days after service as provided in sections 1.139 and 1.145 the 
Rules of Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final September 11, 1992.-Editor] 





J. A. ALMEIDA CO., INC. 
51 Agric. Dec. 1511 


In re: J.A. ALMEIDA CO., INC. 
PACA Docket No. D-92-532. 
Decision and Order filed July 2, 1992. 


Failure to file an answer - Failure to pay license fee - Failure to make full payment promptly - 
Willful violation. 


Janet L. Heins, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.; hereinafter 
"PACA"), instituted by a complaint filed on March 2, 1992, by the Deputy 
Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period June 1990 through July 1991, respondent purchased, 
received, and accepted, in interstate and foreign commerce, from 20 sellers, 
79 lots of fruits and vegetables, all being perishable agricultural commodities, 
but failed to make full payment promptly of the agreed purchase prices, in the 
total amount of $193,274.38. 

A copy of the complaint was served upon respondent J. A. Almeida Co., 
Inc. by certified mail, which complaint has not been answered. The time for 
filing an answer having run, and upon the motion of the complainant for the 
issuance of a Default Order, the following Decision and Order is issued 
without further investigation or hearing pursuant to section 1.139 of the Rules 
of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, J. A. Almeida Co., Inc., is a corporation organized and 
existing under the laws of the State of Arizona, whose business address is P. 
O. Box 1866, Nogales, Arizona 85628. 

2. Pursuant to the licensing provisions of the PACA, license number 
860410 was issued to respondent on December 17, 1985. Tis license was 
renewed annually, but was suspended on September 17, 1991 for failure to pay 
a reparations order, pursuant to Section 7(d) of the PACA (7 US.C. § 
499g(d)), and subsequently terminated on December 17, 1991, pursuant to 
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Section 4(a) of the PACA (7 U.S.C. § 499d(a)), when respondent failed to pay 
the required annual license fee. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period June 1990 through July 1991, respondent purchased, received, and 
accepted in interstate and foreign commerce, from 20 sellers, 79 lots of fruits 
and vegetables, all being perishable agricultural commodities, but failed to 
make full payment promptly of the agreed purchase prices, in the total 
amount of $193,274.38. 


Conclusions 
Respondent’s failure to make full payment promptly with respect to the 79 
transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the PACA (7 U.S.C. § 499b), 


for which the Order below is issued. 


Order 


A finding is made that respondent has committed willful, flagrant and 
repeated violations of Section 2 of the PACA (7 U.S.C. § 499b), and the facts 
and circumstances set forth above, shall be published. 


This order shall take effect on the 11th day after this Decision becomes 
final. 

Pursuant to the Rules of Practice governing procedures under the PACA, 
this Decision will become final without further proceedings 35 days after 
service hereof unless appealed to the Secretary by a party to the proceeding 
within 30 days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. §§ 1.139, 1.145). 

Copies hereof shall be served upon parties. 

[This Decision and Order became final September 14, 1992.-Editor] 





N. MERBERG & SONS, INC. 1513 
51 Agric. Dec. 1513 


In re: N. MERBERG & SONS, INC., d/b/a DIVERSIFIED FOOD SERVICE 
DISTRIBUTORS. 

PACA Docket No. D-92-530. 

Decision and Order filed August 14, 1992. 


Failure to file an answer - Bankruptcy stay not applicable - Failure to pay license fee - Failure 
to make full payment promptly - Willful violation. 


Eric Paul, for Complainant. 
Eric Kurtzman, Spring Valley, NY, for Respondent. 
Decision and Order issued by James Hunt, Administrative Law Judge. 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930 as amended (7 U.S.C. § 499a et. seq.) hereinafter 
referred to as the "Act," instituted by a complaint filed on February 14, 1992, 
by the Deputy Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. It is alleged in the 
complaint that during the period September 1990 through May 1991, 
respondent purchased, received and accepted in interstate commerce, from 13 
sellers, 161 lots of fruits and vegetables, all being perishables agricultural 
commodities, but failed to make full payment promptly of the agreed purchase 
prices or balances thereof in the total of $469,747.20. 

The complaint was duly served upon respondent. On March 6, 1992, a 
letter was filed by respondent’s counsel in a pending Chapter 7 bankruptcy 
proceeding, Harold S. Berzow, asserting the view that the automatic stay as 
set forth in 11 U.S.C. § 362(a) applies to this proceeding and that respondent 
is under no obligation to respond to the complaint unless the U.S. Bankruptcy 
Court enters an order vacating the stay. A second letter expressing a similar 
opinion was filed on March 13, 1992, by Eric C. Kurtzman, the duly appointed 
Trustee in the Chapter 7 proceeding. Complainant’s counsel, Eric Paul, 
subsequently advised attorney Haroid S. Berzow of various court decisions 
holding that disciplinary proceedings before the Secretary are exempt from the 
automatic stay under the 11 U.S.C. § 362(b)(4) exception, and agreed that the 
complainant would refrain from seeking a default decision pursuant to 7 
U.S.C. § 1.139 provided that an answer to the complaint or other motion was 
filed by April 15, 1992. 

Respondent did not file a motion for extension of time to answer, or other 
motion, with the Hearing Clerk, and has not submitted an answer to the 
complaint. No appearance has been entered on behalf of respondent in this 
proceeding. 
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The time for filing an answer admitting, denying, or explaining each of the 
allegations of the complaint in accordance with Section 1.136 of the Rules of 
Practice (7 C.F.R. § 1.136) having run, and upon the motion of the 
complainant for issuance of the Default Order, the following Decision and 
Order is issued without further investigation or hearing pursuant to Section 
1.139 of the Rules of Practice (7 C.F.R. § 1.139) 


Findings of Fact 


1. Respondent N. Merberg & Sons, Inc., d/b/a Diversified Food Service 
Distributors, is a New York corporation whose mailing address at all times 
material herein was 1120 Saw Mill River Road, Yonkers, New York 10710. 

2. Pursuant to the licensing provisions of the Act, license number 841347 
was issued to respondent on May 31, 1984. This license terminated on May 
31, 1991, pursuant to Section 4(a) of the Act (7 U.S.C. § 499d(a)) when 
respondent failed to pay the required annual license renewal fee. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period September through May 1991, respondent purchased, received and 
accepted from 13 sellers in interstate and foreign commerce, 161 lots of fruits 
and vegetables, all being perishable agricultural commodities, but failed to 
make full payment promptly of the agreed purchase prices, or balances 
thereof, in the total amount of $469,747.20. 


Conclusions 


Respondent’s failures to make full payment promptly with respect to the 161 
transactions set forth in Finding of Fact No. 3 above, constitute willful, 
repeated and flagrant violations of section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 


Order 


A finding is made that respondent has committed willful, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. § 499b), and the facts 
and circumstances set forth above shall be published. 

This order shall take effect on the 11th day after the Decision becomes 
final. Pursuant to the Rules of Practices governing proceedings under the Act, 
this Decision will become final without further proceeding 35 days after 
service unless appealed to the Secretary by a party to the proceeding with 30 





UTAH FRUIT SALES, INC. 1515 
51 Agric. Dec. 1515 


days after service, as provided in sections, 1.139 and 1.145 of the Rules of 
Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies of this Order shall be served upon the parties. 

[This Decision and Order became final September 22, 1992.-Editor] 


In re: UTAH FRUIT SALES, INC. 
PACA Docket No. D-92-529. 
Decision and Order filed August 14, 1992. 


Failure to file an answer - Failure to pay license fee - Failure to make full payment promptly - 
Willful violation. 


Eric Paul, for Complainant. 


Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et. seq.) hereinafter 


referred to as the "Act," instituted by a complaint filed on February 12, 1992, 
by the Deputy Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. It is alleged in the 
complaint that during the period March 6, 1990 through February 3, 1991, 
respondent purchased, received and accepted in interstate commerce, from 11 
sellers, 48 lots of fruits and vegetables, all being perishable agricultural 
commodities, but failed to make full payment promptly of the agreed purchase 
prices or balances thereof in the total amount of $260,540.43. 

The complaint was served upon respondent on April 20, 1992. The certified 
mail return receipt card acknowledging service was signed by Wade Doi. On 
April 27, 1992, a letter was filed in this proceeding by Kim Hirase - Doi, who 
identified herself as having been a director of respondent in name only until 
July - August, 1990; explained that she was the wife of Wade Doi, one of the 
two people who ran the company; and denied that she had knowledge of 
anything that went on within Utah Fruit Sales, Inc. This letter does not deny 
any of the allegations of the complaint, and the respondent has not otherwise 
answered the complaint. The time for filing an answer admitting, denying, or 
explaining each of the allegations of the complaint in accordance with Section 
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1.136 of the Rules of Practice (7 C.F.R. § 1.136) having run, and upon the 
motion of the complainant for issuance of the Default Order, the following 
Decision and Order is issued without further investigation or hearing pursuant 
to Section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent Utah Fruit Sales, Inc., is a corporation whose business 
address at all times material herein was 2900 S. 300 W, Salt Lake City, Utah 
841115. Respondent’s current mailing address 955 W. Chesterbrook Cove, 
Murray, Utah 84123. 

2. Pursuant to the licensing provisions of the Act, license number 900209 
was issued to respondent on November 6, 1989. This license has been 
renewed annually but terminated on November 6, 1991, pursuant to § 4(a) of 
the Act (7 U.S.C. § 499d (a)), when respondent failed to pay the required 
annual renewal fee. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period March 6, 1990, through February 3, 1991, respondent purchased, 
received and accepted from 11 sellers in interstate commerce, 48 lots of fruits 
and vegetables, all being perishable agricultural commodities, but failed to 
make full payment promptly of the agreed purchase prices, or balances 
thereof, in the total amount of $260,540.43. 


Conclusions 
Respondent’s failure to make full payment promptly with respect to the 48 
transactions set forth in Finding of Fact No. 3 above, constitutes willful, 
repeated and flagrant violations of section 2 of the Act (7 U.S.C. § 499b), for 


which the Order below is issued. 


Order 


A finding is made that respondent has committed willful, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. § 499b), and the facts 
and circumstances set forth above shall be published. 

This order shall take effect on the 11th day after the Decision becomes 
final. Pursuant to the Rules of Practice governing proceedings under the Act, 
this Decision will become final without further proceeding 35 days after 
service unless appealed to the Secretary by a party to the proceeding with 30 





SAYLOR’S PRODUCE, INC. 1517 
51 Agric. Dec. 1517 


days after service, as provided in sections, 1.139 and 1.145 of the Rules of 
Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies of this Order shall be served upon the parties. 

[This Decision and Order became final September 29, 1992.-Editor] 


In re: SAYLOR’S PRODUCE, INC. 
PACA Docket No. D-92-508. 
Decision and Order filed August 21, 1992. 


Failure to file an answer - Failure to pay license fee - Failure to make full payment promptly - 
Willful violation. 


Andrew Y. Stanton, for Complainant. 
Willis C. Cunnagin, London, KY, for Respondent. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.) hereinafter 
referred to as the "PACA," instituted by a complaint filed on October 23, 
1991, by the Deputy Director, Fruit and Vegetable Division, Agricultural 
Marketing Service, United States Department of Agriculture. It is alleged in 
the complaint that during the period May 1988 through August 1990, 
respondent purchased, received and accepted, in interstate and foreign 
commerce, from nine sellers, 44 lots of fruits and vegetables, all being 
perishable agricultural commodities, but failed to make full payment promptly 
of the agreed purchase prices or balances thereof in the total amount of 
$92,529.45. 

A copy of the complaint was served upon respondent, which complaint has 
not been answered. The time for filing an answer having run, and upon the 
motion of the complainant for the issuance of a default order, the following 
Decision and Order is issued without further investigation or hearing pursuant 
to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, Saylor’s Produce, Inc., is a corporation whose address is 
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P.O. Box 519, Middlesboro, Kentucky 40965. 

2. Pursuant to the licensing provisions of the PACA, license number 
870215 was issued to respondent on November 12, 1986. This license 
terminated on November 12, 1989, pursuant to section 4(a) of the PACA (7 
U.S.C. § 499b(a)), when respondent failed to pay the required annual renewal 
fee. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period May 1988 through August 1990, respondent purchased, received and 
accepted, in interstate and foreign commerce, from nine sellers, 44 lots of 
fruits and vegetables, all being perishable agricultural commodities, but failed 
to make full payment promptly of the agreed purchase prices or balances 
thereof in the total amount of $92,529.45. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 44 
transactions set forth in Finding of Fact No.3 above, constitutes willful, 
repeated and flagrant violations of section 2 of the PACA (7 U.S.C. § 499b), 
for which the Order below is issued. 


Order 


A finding is made that respondent Saylor’s Produce, Inc., has committed 
willful, flagrant and repeated violations of section 2(4) of the PACA (7 U.S.C. 
§ 499b(4)), and such finding is hereby ordered published. 

This Order shall take effect on the eleventh day after this Decision becomes 
final. 

Pursuant to the Rules of Practice governing procedures under the PACA, 
this Decision will become final without further proceedings thirty-five days 
after service hereof, unless appealed to the Secretary by a party to the 
proceeding within thirty days after service as provided in sections 1.139 and 
1.145 of the Rules of Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final October 2, 1992.-Editor] 





WEST LINCOLN, INC. 
51 Agric. Dec. 1519 


In re: WEST LINCOLN, INC. 
PACA Docket No. D-92-531. 
Decision and Order filed August 31, 1992. 


Failure to file an answer - Failure to pay license fee - Failure to make full payment promptly - 
Willful violation. 


Eric Paul, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.) hereinafter 
referred to as the "Act," instituted by a complaint filed on February 27, 1992, 
by the Deputy Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. It is alleged in the 
complaint that during the period June 1989 through January 1990, respondent 
purchased, received and accepted in interstate commerce, from 3 sellers, 22 
lots of fruits and vegetables, all being perishable agricultural commodities, but 
failed to make full payment promptly of the agreed purchase prices or 
balances thereof in the total amount of $128,029.89. 

The complaint was served upon respondent on June 11, 1992. The certified 
mail return receipt card acknowledging service was signed by Paul W. Smith, 
respondent’s President and sole stockholder. The time for filing an answer 
admitting, denying, or explaining each of the allegations of the complaint in 
accordance with Section 1.136 of the Rules of Practice (7 C.F.R. § 1.136) 
having run, and upon the motion of the complainant for issuance of the 
Default Order, the following Decision and Order is issued without further 
investigation or hearing pursuant to Section 1.139 of the Rules of Practice (7 
C.F.R. § 1.139). 


Findings of Fact 


1. Respondent West Lincoln, Inc., is a corporation organized and existing 
under the laws of the State of Florida. Its former business mailing address 
was 651 Kohler Street, Los Angeles, California 90021. Respondent’s current 
mailing address is 2525 Woodfield, Brea, California 92621. 

2. Pursuant to the licensing provisions of the Act, license number 841703 
was issued to respondent of July 23, 1984. This license has been renewed 
annually but terminated on July 23, 1990, pursuant to § 4(a) of the Act (7 
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US.C. § 499d(a)), when respondent failed to pay the required annual renewal 
fee. 

3. As more fully set forth in paragraph IV of the complaint, during the 
period June 1989, through January 1990, respondent purchased, received and 
accepted from 3 sellers in interstate commerce, 22 lots of fruits and 
vegetables, all being perishable agricultural commodities, but failed to make 
full payment promptly of the agreed purchase prices, or balances thereof, in 
the total amount of $128,029.89. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 22 
transactions set forth in Finding of Fact No. 3 above, constitute willful, 
repeated and flagrant violations of section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 


Order 


A finding is made that respondent has committed willful, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. § 499b), and the facts 
and circumstances set forth above shall be published. 

This order shall take effect on the 11th day after the Decision becomes 
final. Pursuant to the Rules of Practice governing proceedings under the Act, 
this Decision will become final without further proceeding 35 days after 
service unless appealed to the Secretary by a party to the proceeding with 30 
days after service, as provided in sections, 1.139 and 1.145 of the Rules of 
Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies of this Order shall be served upon the parties. 

[This Decision and Order became final October 14, 1992.-Editor] 


In re: JUAN A. CORDOVA, d/b/a VECO SALES CO. 
PACA Docket No. D-91-531. 
Decision and Order filed August 13, 1992. 


Failure to file an answer - Failure to pay license fee - Conducting business subject to the PACA 
without a license - Willful violation. 





JUAN A. CORDOVA 
51 Agric. Dec. 1520 


Andrew Y. Stanton, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seg.) (PACA), 
instituted by a complaint filed on March 6, 1991, by the Director, Fruit and 
Vegetable Division, Agricultural Marketing Service, United States Department 
of Agriculture. It is alleged in the complaint that during the period May 1989 
through September 1989, respondent purchased, received and accepted, in 
interstate commerce, from 49 sellers, 257 lots of fruits and vegetables, all 
being perishable agricultural commodities, but failed to make full payment 
promptly of the agreed purchase prices or balances thereof in the total 
amount of $380,583.09. 

A copy of the complaint was served upon respondent, which complaint has 
not been answered. The time for filing an answer having run, and upon the 
motion of the complainant for the issuance of a default order, the following 
Decision and Order is issued without further investigation or hearing pursuant 
to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, Juan A. Cordova, d/b/a Veco Sales Co., is an individual 
whose address is 10115 Valley Boulevard, Apt. 266, Elmonte, California 91731. 

2. A corporate license, number 890339, was issued to respondent, 
erroneously representing itself as a corporation, on December 5, 1988. The 
license automatically terminated on December 5, 1989, pursuant to section 
4(a) of the PACA (7 U.S.C. § 499d(a)), when respondent failed to pay the 
required annual renewal fee. Respondent has never been licensed under the 
PACA as an individual but at all times material herein, conducted business 
subject to license under the PACA. 

3. As more fully set forth in paragraph 7 of the complaint, during the 
period May 1989 through September 1989, respondent purchased, received 
and accepted, in interstate commerce, from 49 sellers, 257 lots of fruits and 
vegetables, all being perishable agricultural commodities, but failed to make 
full payment promptly of the agreed purchase prices or balances thereof in the 
total amount of $380,583.09. 
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Conclusions 


Respondent’s failure to make full payment promptly with respect to the 257 
transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 


Order 


The respondent, Juan A. Cordova, d/b/a Veco Sales Co., is hereby found 
to have committed willful, flagrant and repeated violations of section 2(4) of 
the PACA (7 U.S.C. § 499b(4)), and such finding shall be published. 

This Order shall take effect on the eleventh day after this Decision becomes 
final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings thirty-five days after 
service hereof, unless appealed to the Secretary by a party to the proceeding 
within thirty days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final October 15, 1992.-Editor] 


In re: TRI COUNTY FOOD SERVICE, INC. d/b/a ONDERLINE 
PRODUCE. 

PACA Docket No. D-92-536. 

Decision and Order filed July 2, 1992. 


Failure to file an answer - Failure to pay license fee - Failure to make full payment promptly - 
Willful violation. 


JoAnn Waterfield, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.) hereinafter 
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referred to as the "Act," instituted by a complaint filed on March 16, 1992, by 
the Deputy Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. It is alleged in the 
complaint that during the period November 1988 through March 1991, 
respondent purchased, received, and accepted, in interstate and foreign 
commerce, from 25 sellers, 78 lots of fruits and vegetables, all being 
perishable agricultural commodities, but failed to make full payment promptly 
of the agreed purchase prices, in the total amount of $278,738.64. 

A copy of the complaint was served upon respondent March 20, 1992 which 
complaint has not been answered. The time for filing an answer having run, 
and upon the motion of the complainant for the issuance of a Default Order, 
the following Decision and Order is issued without further investigation or 
hearing pursuant to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, Tri County Food Service, Inc., d/b/a Onderline Produce, 
is a corporation, whose address is 105 NW 13th Avenue, Pompano Beach, 
Florida 33069. 

2. Pursuant to the licensing provisions of the Act, license number 862045 
was issued to respondent on September 12, 1986. This license was renewed 
annually, but terminated on September 12, 1991, pursuant to Section 4(a) of 
the Act (7 U.S.C. § 499d(a)) when respondent failed to pay the required 
annual license fee. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period November 1988 through March 1991, respondent purchased, received, 
and accepted in interstate and foreign commerce, from 25 sellers, 78 lots of 
fruits and vegetables, all being perishable agricultural commodities, but failed 
to make full payment promptly of the agreed purchase prices, in the total 
amount of $278,738.64. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 78 
transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 
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Order 


A finding is made that respondent has committed willful, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. § 499b), and the facts 
and circumstances set forth above, shall be published. 

This order shall take effect on the 11th day after this Decision becomes 
final. 

Pursuant to the Rules of Practice governing procedures under the Acct, this 
Decision will become final without further proceedings 35 days after service 
hereof unless appealed to the Secretary by a party to the proceeding within 
30 days after service as provided in sections 1.139 and 1.145 of the Rules of 
Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon parties. 

[This Decision and Order became final October 20, 1992.-Editor] 


In re: SUNRISE PRODUCE OF WASHINGTON, INC. 
PACA Docket No. D-91-545. 
Decision and Order filed December 23, 1991. 


Failure to file an answer - Failure to pay license fee - Failure to make full payment promptly - 
Willful violation. 


Julie Cook, for Complainant. 
David B. Tatge, Washington, DC, for Respondent. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.) hereinafter 
referred to as the "Act," instituted by a complaint filed on May 8, 1991, by the 
Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period November 1988 through February 1990, respondent 
purchased, received and accented, in interstate commerce, from 28 sellers, 775 
lots of fruits and vegetables, all being perishable agricultural commodities, but 
failed to make full payment promptly of the agreed purchase prices or 
balances thereof in the total amount of $604,774.94. 
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A copy of the complaint was served upon respondent which complaint has 
not been answered. The time for filing an answer having run, and upon the 
motion of the complainant for the issuance of a Default Order, the following 
Decision and Order is issued without further investigation or hearing pursuant 
to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, Sunrise Produce of Washington, Inc., is a corporation 
whose business mailing address is 1324 Sth Street, N.E., Washington, D.C. 
20002. 

2. Pursuant to the licensing provisions of the Act, license number 791039 
was issued to Sunrise Produce of Washington, Inc., on March 27, 1979. This 
license was terminated on March 27, 1990 pursuant to Section 4(a) of the Act 
(7 U.S.C. § 499d(a)) when respondent failed to pay the required annual 
renewal fee. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period November 1988 through February 1990 respondent purchased, received 
and accepted in interstate commerce, from 28 sellers, 775 lots of fruits and 
vegetables, all being perishable agricultural commodities, but failed to make 
full payment promptly of the agreed purchase prices, or balances thereof, in 
the total amount of $604,774.94. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 775 
transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 


Order 


A finding is made that respondent has committed willful, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. § 499b), and the facts 
and circumstances set forth above, shall be published. 

This Order shall take effect on the eleventh day after this Decision becomes 
final. 

Pursuant to the Rules of Practice governing procedures under the Acct, this 
Decision will become final without further proceedings thirty-five days after 
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service hereof, unless appealed to the Secretary by a party to the proceeding 
within thirty days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final November 18, 1992.-Editor] 


In re: G & W TRUCK BROKERAGE, INC., a/k/a B J BROKERAGE. 
PACA Docket No. D-92-533. 
Decision and Order filed August 14, 1992. 


Failure to file an answer - Failure to make full payment promptly - Willful violation. 


Andrew Y. Stanton, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.) hereinafter 
referred to as the "Act," instituted by a complaint filed on March 2, 1992, by 
the Deputy Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. It is alleged in the 
complaint that during the period August 1989 through September 1989, 
respondent purchased, received and accepted, in interstate commerce, from 
three sellers, 14 lots of fruits and vegetables, all being perishable agricultural 
commodities, but failed to make full payment promptly of the agreed purchase 
prices or balances thereof in the total amount of $190,958.25. 

A copy of the complaint was served upon respondent, which complaint has 
not been answered. The time for filing an answer having run, and upon the 
motion of the complainant for the issuance of a default order, the following 
Decision and Order is issued without further investigation or hearing pursuant 
to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, G & W Truck Brokerage, Inc. a/k/a BJ Brokerage, is a 
corporation whose address is 6800 Park Ten Boulevard 128-E, San Antonio, 
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Texas 78213. 

2. Respondent has never been licensed under the PACA but at all times 
material herein, respondent conducted business subject to license under the 
PACA. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period August 1989 through September 1989, respondent purchased, received 
and accepted, in interstate commerce, from three sellers, 14 lots of fruits and 
vegetables, all being perishable agricultural commodities, but failed to make 
full payment promptly of the agreed purchase prices or balances thereof in the 
total amount of $190,958.25. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 14 
transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 


Order 


The respondent, G & W Truck Brokerage, Inc. a/k/a BJ Brokerage, is 
hereby found to have committed willful, flagrant and repeated violations of 
section 2(4) of the PACA (7 U.S.C. § 499b(4)), and such finding shall be 
published. 

This Order shall take effect on the eleventh day after this Decision becomes 
final. 

Pursuant to the Rules of Practice governing procedures under the Acct, this 
Decision will become final without further proceedings thirty-five days after 
service hereof, unless appealed to the Secretary by a party to the proceeding 
within thirty days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final November 18, 1992.-Editor] 
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In re: CHASEL INC., a/t/a FIVE STAR FOODS. 
PACA Docket No. D-92-540. 
Decision and Order filed August 28, 1992. 


Failure to file an answer - Failure to pay license fee - Failure to make full payment promptly - 
Willful, flagrant and repeated violations. 


John P. Vos, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.) hereinafter 
referred to as the "Act," instituted by a complaint filed on March 27, 1992, by 
the Deputy Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. It is alleged in the 
complaint that during the period February 6, 1990 through October 19, 1990, 
respondent purchased, received, and accepted, in interstate and foreign 
commerce, from six sellers, fruits and vegetables, all being perishable 
agricultural commodities, but failed to make full payment promptly of the 
agreed purchase prices, in the total amount of $138,917.33. 

A copy of the complaint was served upon respondent, Chasel Inc., a/t/a 
Five Star Foods, which complaint has not been answered. The time for filing 
an answer having run, and upon the motion of the complainant for the 
issuance of a Default Order, the following Decision and Order is issued 
without further investigation or hearing pursuant to section 1.139 of the Rules 
of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, Chasel Inc., a/t/a Five Star Foods, is a corporation, whose 
address is 125 Central Avenue, N.E., Bolivar, Ohio 44612. 

2. Pursuant to the licensing provisions of the Act, license number 900297 
was issued to respondent on December 1, 1989. This license terminated on 
December 1, 1990, pursuant to Section 4(a) of the Act (7 U.S.C. § 499d(a)) 
when respondent failed to pay the required annual license fee. 

3. As more fully set forth in paragraph 3 of the complaint, during the 
period February 6, 1990 through October 19, 1990, respondent purchased, 
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received, and accepted in interstate and foreign commerce, from six sellers, 
fruits and vegetables, all being perishable agricultural commodities, but failed 
to make full payment promptly of the agreed purchase prices, in the total 
amount of $138,917.33. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 
thirty-seven transactions set forth in Finding of Fact No. 3, above, constitutes 
willful, repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 
499b), for which the Order below is issued. 


Order 


A finding is made that respondent has committed willful, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. § 499b), and the facts 
and circumstances set forth above, shall be published. 

This order shall take effect on the 11th day after this Decision becomes 
final. 

Pursuant to the Rules of Practice governing procedures under the Acct, this 
Decision will become final without further proceedings 35 days after service 


hereof unless appealed to the Secretary by a party to the proceeding within 
30 days after service as provided in sections 1.139 and 1.145 of the Rules of 
Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon parties. 

[This Decision and Order became final November 18, 1992.-Editor] 


In re: T. G. BROKERAGE & DISTRIBUTORS CO., INC. 
PACA Docket No. D-92-560. 
Decision and Order filed October 15, 1992. 


Failure to file an answer - Failure to pay license fee - Failure to make full payment promptly - 
Willful, flagrant and repeated violations. 


Janet L. Heins, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 
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Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.; hereinafter 
"PACA"), instituted by a complaint filed on July 8, 1992, by the Director, Fruit 
and Vegetable Division, Agricultural Marketing Service, United States 
Department of Agriculture. It is alleged in the complaint that during the 
period February 1989 through June 1990, respondent purchased, received, and 
accepted, in interstate and foreign commerce, from 20 sellers, 62 lots of fruits 
and vegetables, all being perishable agricultural commodities, but failed to 
make full payment promptly of the agreed purchase prices, in the total 
amount of $115,200.66. 

A copy of the complaint was served upon respondent T. G. Brokerage & 
Distributors Co., Inc., which complaint has not been answered. The time for 
filing an answer having run, and upon the motion of the complainant for the 
issuance of a Default Order, the following Decision and Order is issued 
without further investigation or hearing pursuant to section 1.139 of the Rules 
of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, T. G. Brokerage & Distributors Co., Inc., is a corporation 
organized and existing under the laws of the State of Arizona, whose business 
address is 132 Valle Verde Circle, Suite 3, Nogales, Arizona 85621. 

2. Pursuant to the licensing provisions of the PACA, license number 
890580 was issued to respondent on January 25, 1989. This license was 
renewed annually, but terminated on January 25, 1991, pursuant to Section 
4(a) of the PACA (7 U.S.C. § 499d(a)) when respondent failed to pay the 
required annual license fee. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period February 1989 through June 1990, respondent purchased, received, and 
accepted in interstate and foreign commerce, from 20 sellers, 62 lots of fruits 
and vegetables, all being perishable agricultural commodities, but failed to 
make full payment promptly of the agreed purchase prices, in the total 
amount of $115,200.66. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 62 
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transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the PACA (7 U.S.C. § 499b), 
for which the Order below is issued. 


Order 


A finding is made that respondent has committed willful, flagrant and 
repeated violations of Section 2 of the PACA (7 U.S.C. § 499b), and the facts 
and circumstances set forth above, shall be published. 

This order shall take effect on the 11th day after this Decision becomes 
final. 

Pursuant to the Rules of Practice governing procedures under the PACA, 
this Decision will become final without further proceedings 35 days after 
service hereof unless appealed to the Secretary by a party to the proceeding 
within 30 days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. §§ 1.139, 1.145). 

Copies hereof shall be served upon parties. 

[This Decision and Order became final November 26, 1992.-Editor] 


In re: TRI-STATE TOMATO CORP. 
PACA Docket No. D-92-561. 
Decision and Order filed October 15, 1992. 


Failure to file an answer - Failure to make full payment promptly - Willful, flagrant and 
repeated violations. 


Julie Cook, for Complainant. 
Gary Meyer, New York, NY, for Respondent. 
Decision and Order issued by James Hunt, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.) hereinafter 
referred to as the "Act," instituted by a complaint filed on July 13, 1992, by the 
Deputy Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. It is alleged in the 
complaint that during the period April 1991 through January 1992, respondent 
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purchased, received and accepted, in interstate commerce, from 51 sellers, 128 
lots of fruits and vegetables, all being perishable agricultural commodities, but 
failed to make full payment promptly of the agreed purchase prices or 
balances thereof in the total amount of $912,557.95. 

A copy of the complaint was served upon respondent. Respondent 
subsequently requested an extension of time in which to answer the complaint. 
Respondent’s time to answer was extended until August 20, 1992. Respondent 
failed to answer the complaint in the time allotted. The time for filing an 
answer having run, and upon the motion of the complainant for the issuance 
of a Default Order, the following Decision and Order is issued without further 
investigation or hearing pursuant to section 1.139 of the Rules of Practice (7 
C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, Tri-State Tomato Corp., is a New York corporation, 
whose business mailing address is 21 Peachtree Court, Holbrook, New York 
11741. 

2. Pursuant to the licensing provisions of the Act, license number 790282 
was issued to respondent on November 8, 1978. This license was renewed 
annually and is next subject to renewal on or before November 8, 1992. 

3. As more fully set forth in paragraph 3 of the complaint, during the 
period April 1991 through January 1992, respondent purchased, received and 
accepted in interstate commerce, from 51 sellers, 128 lots of fruits and 
vegetables, all being perishable agricultural commodities, but failed to make 
full payment promptly of the agreed purchase prices, or balances thereof, in 
the total amount of $912,557.95. 


Conclusions 
Respondent’s failure to make full payment promptly with respect to the 128 
transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 


which the Order below is issued. 


Order 


A finding is made that respondent has committed willful, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. § 499b), and therefore, 
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respondent’s license shall be revoked pursuant to Section 8 of the Act (7 
US.C. § 499h). 

This Order shall take effect on the eleventh day after this Decision becomes 
final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings thirty-five days after 
service hereof, unless appealed to the Secretary by a party to the proceeding 
within thirty days after service as provided in sections 1.139 and 1.145 of the 
Rules of Practice (7 C.F.R. §§ 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final November 26, 1992.-Editor] 


In re: ALWAYS FRESH PRODUCE, INC. 
PACA Docket No. D-92-551. 
Decision and Order filed October 14, 1992. 


Failure to file an answer - Failure to pay license fee - Failure to make full payment promptly - 
Willful flagrant and repeated violation. 


Janet L. Heins, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James Hunt, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.; hereinafter 
"PACA"), instituted by a complaint filed on June 5, 1992, by the Director, 
Fruit and Vegetable Division, Agricultural Marketing Service, United States 
Department of Agriculture. It is alleged in the complaint that during the 
period October 1990 through February 1991, respondent purchased, received, 
and accepted, in interstate and foreign commerce, from 13 sellers, 30 lots of 
fruits and vegetables, all being perishable agricultural commodities, but failed 
to make full payment promptly of the agreed purchase prices, in the total 
amount of $182,137.69. 

A copy of the complaint was served upon respondent Always Fresh 
Produce, Inc., which complaint has not been answered. The time for filing an 
answer having run, and upon the motion of the complainant for the issuance 
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of a Default Order, the following Decision and Order is issued without further 
investigation or hearing pursuant to section 1.139 of the Rules of Practice (7 
CFR. § 1.139). 


Findings of Fact 


1. Respondent, Always Fresh Produce, Inc., is a corporation organized 
and existing under the laws of the State of Pennsylvania, whose business 
address is 1607 Smallman Street, Pittsburgh, Pennsylvania. 

2. Pursuant to the licensing provisions of the PACA, license number 
900644 was issued to respondent on February 12, 1990. This license was 
renewed annually, but terminated on February 12, 1991, pursuant to Section 
4(a) of the PACA (7 U.S.C. § 499d(a)) when respondent failed to pay the 
required annual license fee. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period October 1990 through February 1991, respondent purchased, received, 
and accepted in interstate and foreign commerce, from 13 sellers, 30 lots of 
fruits and vegetables, all being perishable agricultural commodities, but failed 
to make full payment promptly of the agreed purchase prices, in the total 
amount of $182,137.69. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 30 
transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the PACA (7 U.S.C. § 499b), 
for which the Order below is issued. 


Order 


A finding is made that respondent has committed willful, flagrant and 
repeated violations of Section 2 of the PACA (7 U.S.C. § 499b), and the facts 
and circumstances set forth above, shall be published. 

This order shall take effect on the 11th day after this Decision becomes 
final. 

Pursuant to the Rules of Practice governing procedures under the PACA, 
this Decision will become final without further proceedings 35 days after 
service hereof unless appealed to the Secretary by a party to the proceeding 
within 30 days after service as provided in sections 1.139 and 1.145 of the 
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Rules of Practice (7 C.F.R. §§ 1.139, 1.145). 
Copies hereof shall be served upon parties. 
[This Decision and Order became final December 8, 1992.-Editor] 


In re: JOSE TINAJERA, JR., d/b/a BEST FRUIT & VEGETABLES. 
PACA Docket No. D-92-528. 
Decision and Order filed November 18, 1992. 


Failure to file an answer - Failure to pay license fee - Willful violation. 


JoAnn Waterfield, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.) hereinafter 
referred to as the "Act," instituted by a complaint filed on February 5, 1992, 
by the Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period June 1990 through April 1991, respondent purchased, 
received, and accepted, in interstate and foreign commerce, from 16 sellers, 
98 lots of fruits and vegetables, all being perishable agricultural commodities, 
but failed to make full payment promptly of the agreed purchase prices, in the 
total amount of $272,956.06. 

A copy of the complaint was served upon respondent June 17, 1992, by 
regular mail, which complaint has not been answered. The time for filing an 
answer having run, and upon the motion of the complainant for the issuance 
of a Default Order, the following Decision and Order is issued without further 
investigation or hearing pursuant to section 1.139 of the Rules of Practice (7 
C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, Jose Tinajera, Jr., d/b/a Best Fruit & Vegetables, is an 
individual, whose address is 788 South Central Avenue, Los Angeles, 
California 90021. 
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2. Pursuant to the licensing provisions of the Act, license number 890146 
was issued to respondent on October 31, 1988. This license was renewed 
annually, but terminated on April 18, 1991, pursuant to Section 4(a) of the Act 
(7 U.S.C. § 499d(a)) when respondent failed to pay the required annual 
license fee. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period June 1990 through April 1991, respondent purchased, received, and 
accepted in interstate and foreign commerce, from 16 sellers, 98 lots of fruits 
and vegetables, all being perishable agricultural commodities, but failed to 
make full payment promptly of the agreed purchase prices, in the total 
amount of $272,956.06. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 98 
transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the Act (7 U.S.C. § 499b), for 
which the Order below is issued. 


Order 


A finding is made that respondent has committed willful, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. § 499b), and the facts 
and circumstances set forth above, shall be published. 

This order shall take effect on the 11th day after this Decision becomes 
final. 

Pursuant to the Rules of Practice governing procedures under the Act, this 
Decision will become final without further proceedings 35 days after service 
hereof unless appealed to the Secretary by a party to the proceeding within 
30 days after service as provided in sections 1.139 and 1.145 of the Rules of 
Practice (7 C.F.R. 1.139 and 1.145). 

Copies hereof shall be served upon parties. 

[This Decision and Order became final December 26, 1992.-Editor 
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In re: HINDLE & CO., INC. 
PACA Docket No. D-92-566. 
Decision and Order filed October 28, 1992. 


Failure to file an answer - Failure to make full payment promptly - License revocation - Willful, 
flagrant and repeated violation. 


Janet Heins, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.; hereinafter 
"PACA"), instituted by a complaint filed on August 17, 1992, by the Deputy 
Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint that 
during the period August 1991 through April 1992, respondent purchased, 
received and accepted, in interstate and foreign commerce, from 37 sellers, 
156 lots of fruits and vegetables, all being perishable agricultural commodities, 
but failed to make full payment promptly of the agreed purchase prices or 
balances thereof in the total amount of $569,018.79. 

A copy of the complaint was served upon respondent which complaint has 
not been answered. The time for filing an answer having run, and upon the 
motion of the complainant for the issuance of a default order, the following 
Decision and Order is issued without further investigation or hearing pursuant 
to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondent, H. R. Hindle & Co., Inc., is a corporation organized and 
existing under the laws of the State of Pennsylvania, whose business address 
is 3300 S. Galloway Street, Philadelphia, Pennsylvania. 

2. Pursuant to the licensing provisions of the PACA, license number 
870456 was issued to respondent on December 29, 1986, was renewed 
annually, presently is in effect, and was next subject to renewal on or before 
December 29, 1992. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period August 1991 through April 1992, respondent purchased, received and 
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accepted in interstate and foreign commerce, from 37 sellers, 156 lots of fruits 
and vegetables, all being perishable agricultural commodities, but failed to 
make full payment promptly of the agreed purchase prices, or balances 
thereof, in the total amount of $569,018.79. 


Conclusions 


Respondent’s failure to make full payment promptly with respect to the 156 
transactions set forth in Finding of Fact No. 3, above, constitutes willful, 
repeated and flagrant violations of Section 2 of the PACA (7 U.S.C. § 499b), 
for which the Order below is issued. 


Order 


Respondent’s license is revoked. 

This Order shall take effect on the eleventh day after this Decision becomes 
final. 

Pursuant to the Rules of Practice governing procedures under the PACA, 
this Decision will become final without further proceedings thirty-five days 
after service hereof, unless appealed to the Secretary by a party to the 
proceeding within thirty days after service as provided in sections 1.139 and 


1.145 of the Rules of Practice (7 C.F.R. §§ 1.139, 1.145). 
Copies hereof shall be served upon the parties. 
[This Decision and Order became final December 29, 1992.-Editor] 
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CONSENT DECISIONS 


(Not published herein-Editor) 


South Bay Banana Distributors, Inc. PACA Docket No. D-92-524. 7/8/92. 


Our Fresh Cal Produce, Inc., d/b/a Fresh Cal Produce. PACA Docket No. 
D-92-556. 7/20/92. 


Joseph J. Hakim Sales Corp., d/b/a Sunset Sales. PACA Docket No. 
D-93-509. 12/17/92. 
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